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A STUDY OF THE DEVELOPMENT OF THE ANTITRUST LAWS 
AND CURRENT PROBLEMS OF ANTITRUST ENFORCEMENT 


INTRODUCTION 


In order to understand the proper position which antitrust enforce- 
ment occupies in the preseat-day economy of the United States, it is 
necessary to recount briefly the climate in which the antitrust laws 
were born and the vicissitudes which these laws have undergone since 
1890. This historical review makes it abundantly clear that only 
through vigorous antitrust enforement can restraints on our economy 
be eliminated. 

As Senator Sparkman said recently: 

We all realize that one of the major forces retarding the European economy 

and holding down the European standard of living is the basic weakness of com- 
petition in Hurepean business.! 
It is competition which has kept the American economy strong and 
the American standard of living high. Absent competition, small 
business is either destroyed or permitted to exist only in vassalage 
to those who hold economic dominance. 

While most businessmen subscribe to the theory that competition 
best insures the continuance of a strong economy, there are un- 
fortunately some who, in practice, prefer the illusory security of 
‘cooperation’ and combination to the hazards of competition. 

New businesses, new markets, new products, new techniques of 
producing and selling are constantly being developed and exploited. 
These new frontiers must be open to all who would venture into them. 
The antitrust laws have a vital function in our economy. They have 
been called a symbol of democracy, but they are more than a symbol. 
They are the very basis for preserving to all the opportunity to engage 
in the struggle for a share in our growing economy. 

The first part of this report is devoted to the history of antitrust 
enforcement. There then follows a statement of the most recent 
activities in antitrust enforcement. A subsequent report will deal 
with antitrust problems and action undertaken in connection with the 
mobilization program. 

We submit as an appendix to this report a compilation of economic 
data concerning several representative industries. The purpose in 
submitting this material is to illustrate the trends of our economic 


system, and not. to imply violation of law by the business enterprises 
which are analyzed therein. 





1 Speech before the Conference of American Smal Business” Organizations, April 22, 1952, Washing» 
ton, D. C, 
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2 DEVELOPMENT OF THE ANTITRUST LAWS 


History or ANTITRUST ENFORCEMENT 
THE ORIGINS OF THE TRUST PROBLEM IN THE UNITED STATES 


The Civil War marks the point of origin of the trust problem in the 
United States. The accumulation of fortunes through profits reaped 
by bankers and industrialists in financing the Government and furnish- 
ing arms, the abundance of natural resources available for the asking, 
a vast reservoir of labor, and a huge potential domestic market set the 
scene for American businessmen in the drama of industrial develop- 
ment which unfolded between 1865 and the end of the century. 

In the 25 years following the death of Lincoln, American industry 
moved through a three-stage course of development to become the 
first manufacturing nation of the world. Steam and turbine power 
replaced the crude water wheel, and individual proprietors were super- 
seded by the corporation. In 1860 just a little over $1 billion was 
invested in manufacturing. In less than 50 years manufacturing 
investment rose to more than $12 billion. The growth of the United 
States population from 31 million in 1860 to 76 million in 1900 was 
unprecedented in western history. 

The national market extended from coast to coast and was sur- 
rounded by a wall of protective tariffs, offering American businessmen 
a captive market greater than the combined foreign trade of Western 
Europe. In the place of innumerable isolated plants owned by natural 
persons engaged in competitive production to meet local needs, there 
was substituted a network of corporations controlling enormous 
establishments accounting for three-fourths of the annual output of 
all manufacturers. 

Free competitive enterprise had always been a basic tenet of the 
American philosophy of government but, despite a deeply rooted 
hostility toward monopolies and business combinations, great indus- 
trial organizations surged forward to encompass most of the trade and 
industry in the United States from 1860 to 1900 and gravely endangered 
the very foundation of our democratic system. 

This course of economic expansion was most alarming to the many 
small businesses like the crossroads stores and the isolated factory, 
whose owners labored bitterly in the contradiction between political 
freedom and financial concentration. Hundreds of small manufac- 
turers were frozen out by high-handed competitive methods and 
angrily protested the loss of economic freedom through oppression by 
the monopolist. 

The general level of prices rose. Leaders in the formation of great 
combinations often showed an arrogant severity in dealing with those 
who crossed their paths. Misgivings about the safety of the Republic 
rose and from all sides there grew a demand for legislation against 
“the trusts.” 

The devices then used by businessmen to restrain or eliminate com- 
petition took a variety of forms and it is revealing to trace their 
development. The first and most common method of: restricting 
competition between manufacturers was the “pool,” which came into 
use as early as 1853. Under the pool technique, a number of con- 
cerns, each preserving its own organization and to a large degree its 
financial independence, adopted arrangements to fix prices and regu- 
late production of the articles produced by them. Each member of 
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the pool retained full control over many matters but delegated certain 
powers to a central organization to carry out common purposes. 

Pools came into wide use in American industry between 1860 and 
1880, despite the fact that these agreements were nonenforceable in 
the courts under the common law. This defect in the pool ultimately 
led to its abandonment and to the development of a new form of 
organization known as “‘the trust.”’ 

The first such use of the trust device was by the Standard Oil Co. 
Prior to 1879, John D. Rockefeller and his associates had acquired a 
large number of oil concerns whose stock was registered in the names 
of various individuals who held them for the benefit of Standard Oil. 
To centralize more fully the control of these companies, the Standard 
Oil Trust was organized in 1879. It included about 40 companies, 
controlling from 90 to 95 percent of the oil-refining capacity of the 
United States. 

The success of the Oil Trust invited imitation, and a wave of trust 
organization occurred in the major areas of industrial activity. The 
outcry against the trust movement brought enactment by the States 
of numerous laws between 1889 and 1893 outlawing combinations 
and conspiracies in restraint of trade. 

By 1892 State courts had outlawed the Standard Oil type of trust 
as a permissible form of business organization. Immediately there 
developed a new form of trust characterized by use of a central com- 
pany to hold either the securities or the properties of a combination 
of companies. 

Despite the popular hostility to trusts in any form, the State of 
New Jersey in 1888 amended its corporation law to permit one corpo- 
ration to hold stock in other corporations. Other States followed 
New Jersey in amending their corporation laws and thus gave impetus 
to the new form of trust or holding company. 


THE PASSAGE OF THE SHERMAN ACT 


It was in this economic climate that Congress enacted the Sherman 
Act of 1890, an antitrust statute to prohibit combinations which 
restrained or monopolized trade in interstate commerce. 

The Sherman Act is very short; it may be explained in a few sen- 
tences. The first section declares every contract, combination, or 
conspiracy in restraint of interstate or foreign commerce to be illegal. 
The second section declares monopolies, attempts to monopolize, 
and conspiracies to monopolize interstate or foreign commerce to be 
illegal. These two sections cover different kinds of restraints. The 
first applies to combinations among separate concerns and applies to 
the most common forms of antitrust violation, although these com- 
binations may be neither trusts nor monopolies. The act treats 
monopolization and conspiracies to restrain trade separately, but the 
net effect is to prohibit many types of combinations of separate 
businesses and the acquisition of dominant power by a single organi- 
zation. 

Experience with the Sherman Act has demonstrated that much of 
its merit rests in its simplicity and the general character of its pro- 
visions. In spite of criticism of its “‘vagueness,”’ the act has remained 
a vital force throughout its life, a period marked by complex and 
varied economic changes, mainly because it is based upon funda- 


99148—52——2 














4 DEVELOPMENT OF THE ANTITRUST LAWS 


mental principles of American economic philosophy and tradition— 
competition and the true freedom of enterprise. 

The succeeding sections will be devoted to pointing out major 
antitrust problems and an explanation of how the courts have applied 
the act to these changing problems of enforcement. 


ANTITRUST ENFORCEMENT 1890 TO 1935 


The period 1887 to 1904 marked the era of the greatest growth of 
trusts in the United States. From 1887 to 1897 some 86 combina- 
tions, with a total capitalization of $1.4 billion, were formed. An 
additional 149 combines were formed from 1898 to 1900 with a total 
capitalization of $3.8 billion. Thus, a total of 235 combinations 
were organized between 1887 and 1900 with a total capitalization of 
$5.2 billion. By 1904, when the organization of trusts largely came 
to an end, most of American industry had been “‘trustified’’ and the 
period that followed was characterized by the endeavor of the trusts 
to hold the positions of dominance they had gained. 

Obviously the Sherman Act did not operate to halt the trust move- 
ment in the period of its greatest development. This was in part 
attributable to the meager enforcement program of the executive 
branch of the Government. Under three Presidents, Harrison, 

Cleveland, and McKinley, only 18 antitrust cases were instituted 
during the first 11 years of the Sherman Act. During Harrison’s 
administration six cases were filed; during Cleveland’s second term 
nine suits were brought; and under Mckinley only three cases were 
instituted. However, it must be recognized that, because of the gen- 
erality of the prohibitions of the act, the scope and pace of enforce- 
ment necessarily had to await judicial interpretation. 

It was not until 1895 that the first test of the Sherman Act reached 
the Supreme Court in the Sugar Trust case.' Although the Govern- 
ment established that the trust had acquired control of 98 percent of 
the sugar manufactured in the United States, the Court held that the 
monopoly acquired in production was incidental to the sale of sugar 
in interstate commerce and preceded, but was not a part of, com- 
merce. This decision not only limited the effectiveness of the Sher- 
man Act, but seemed to call into question the very power of the Fed- 
eral Government to deal with trusts. Confronted with the Sugar 
Trust decision, Cleveland, who viewed the trusts with grave concern, 
turned to the States as best able to provide the necessary relief. 

McKinley did not become conscious of the grave nature of the trust 
problem until 1899, near the close of his term, and referred to it in his 
message to Congress late in that year. Although only three antitrust 
cases were filed ‘during McKinley’s administration, a number of cases 
filed during C leveland’s term came before the Supreme Court. 

In two of these cases, United States v. Trans-Missouri Freight 
Association (166 U. S. 290 (1897)) and Addyston Pipe & Steel Co. v. 
United States (175 U. S. 211 (1899)), the Supreme Court decisions 
served to strengthen the Sherman Act. In the former, the Court 
held that the act applied to all contracts in restraint of trade, whether 
reasonable or unreasonable restraints, and in the latter it found the 
combination illegal because it was a conspiracy to restrain the sale 
and distribution of cast-iron pipe in interstate commerce. While 


t United States v. E. C. Knight Company, 156 U.S. 1. 
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these cases broadened the Court’s earlier interpretation laid down in 
the Sugar Trust case, the scope of the Sherman Act was still left 
narrow, in that these cases did not establish the principle that a 
restraint upon production would constitute an illegal restraint upon 
the interstate commerce in the goods produced. 

Upon McKinley’s death on September 14, 1901, Theodore Roosevelt 
became President and, in contrast to his prede cessor, soon began a 
more vigorous enforcement of the antitrust laws, although the effec- 
tiveness of the program was limited by inadequate resources for 
enforcement. 

Three major trusts—in tobacco (the American Tobacco Co.), oil 
(the Standard Oil Co.), and powder (the du Pont de Nemours & Co.)— 
were attacked. Lesser combinations were also proceeded against, 
including those in the meat-packing, salt, paper, licorice, elevator, 
naval stores, coal, and furniture industries. Moreover, actions were 
brought against a number of important railroad combinations. 

During "Taft's administration, 1909-13, antitrust enforcement was 
stepped up, a total of 78 proceedings being instituted compared with 
44 during the 7) years of Theodore Roosevelt’s tenure of office. 

Although a majority of the cases brought during both the T heodore 
Roosevelt and Taft administrations were directed at abuses arising 
out of restraints of trade rather than at dissolution of major trusts, 
certain of the trust actions proved to be truly landmark cases. 

Probably the most significant antitrust case decided during the 
Theodore Roosevelt administration was Northern Securities Company 
v. United States (193 U.S. 197 (1904)). It will be recalled that, prior 
to 1904, the Supreme Court’s interpretation of the Sherman Act in 
the Sugar Trust case in 1895 virtually paralyzed enforcement of that 
act against the trusts. The Northern Securities decision, adverse 
to the holding company as a device for consolidating railroads, put 
new life into the Sherman Act, temporarily checked the consolidation 
movement in industry as well as among the railroads, and gave 
encouragement and a new impetus to the Government’s attempts to 
attack and dissolve the big combinations formed before 1905. 

Most of the antitrust cases brought during the Taft administration 
did not reach the Supreme Court until Wilson’s term of office. How- 
ever, in 1911, while Taft was President, the Supreme Court rendered 
decisions favorable to the Government in Standard Oil Company v. 
United States (221 U. S. 1), and United States v. American Tobacco 
Company (221 U.S. 106), actions which had been initiated under the 
Theodore Roosevelt administration. In both instances the Court 
ordered dissolution of the combinations. However, in the Standard 
Oil decision, the Court set forth the so-called ‘‘rule of reason” which, 
in the opinion of many, was to prove an obstacle to antitrust enforce- 
ment during the critical years that followed. In brief, the Court, in 
harking back to the common-law meaning of restraints in inter- 
preting the meaning of “restraints of trade’”’ as used in the Sherman 
Act, held that since only unreasonable restraints were unlawful under 
the common law, enly such unreasonable restraints were to be held 
unlawful under the Sherman Act. The question of what restraints 
were “reasonable” and what were ‘unreasonable’ plagued lawyers 
and the courts for many years. 

Although the decisions in the Oil and Tobacco cases dissolved two 
of the greatest of existing combines, they gave no clear guidance to 
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future enforcement because the “rule of reason’’ enunciated’ in these 
eases itself had not been defined. At the time that these decisions 
came down, they were generally taken to be a calming assurance by 
the Court to the jumpy nerves of “big business’? that nothing rash 
would be done in unscrambling other trusts. The success achieved 
by the Government in breaking up the Oil and Tobacco Trusts was 
not repeated in its attack upon the others. 


Enforcement and supplementation of the Sherman Act under Wilson 


In the Presidential campaign of 1912, the trust problem was an 
important issue and, together with the tariff issue, received more 
attention than did any other political question. Wilson promised 
not only vigorous enforcement of the Sherman Act but also further 
antitrust legislation to supplement it. 

Early in his first term, Wilson, with the aid of Louis D. Brandeis, 
formulated a legislative program in keeping with his campaign pledges 
and succeeded in having Congress pass the Federal Trade Commission 
Act and the Clayton Act in 1914. The former created a trade com- 
mission and set out its powers and duties while the latter dealt mainly 
with prohibitions against price discriminations, mergers, and inter- 
locking directorates. 

The state of the law as expressed by the Surpeme Court in its in- 
terpretation of the Sherman Act in the Oil and Tobacco cases was 
favorable to Wilson’s continuation and expansion of the enforcement 
drive against monopoly. At the time of his defeat, in 1912, Taft 
cherished the belief that the Court’s interpretation of the Sherman 
Act had given it a scope that would ultimately subject every one of 
the trusts to the heavy hand of the law. But the Court’s later 
decisions in United States v. United States Steel Corp. (251 U. S. 417, 
(1920)), United States v. United. Shoe Machinery Corp. (258 U. S. 
451 (1922)), and United States v. International Harvester Co. (274 U.S. 
693 (1927)), were adverse to the Government and interposed new 
barriers to its efforts to combat monopoly. The heavy hand of the 
law applied in the Oil and Tobacco cases was withheld and was not to 
fall again for three decades. 

In the Steel and Harvester cases the Supreme Court, in effect, held 
that control by the defendants of over 50 and 64 percent, respectively, 
of the commerce in steel and farm machinery was not sufficient to 
establish the existence of illegal monopolies, and that to prove a 
violation of the act it was necessary to show that a defendant had 
actually used its power with purpose and effect to exclude competitors, 
fix prices, restrict production or otherwise to suppress competition. 
In the Steel case, size, ability to exercise price leadership, and earlier 
price-fixing agreements with competitors were not considered sufficient 
to bring the steel corporation within the condemnation of the act. 

In the Shoe Machinery case, an almost complete monopoly was left 
untouched on the ground that the machinery which the merged com- 
panies respectively manufactured was complementary and not com- 
petitive. 

In addition to these unfavorable court decisions, Wiison’s campaign 
for a more vigorous enforcement against the big trusts met two other 
formidable obstacles: (1) outbreak of the First World War and (2) 
development of the trade-association movement. 

Despite these obstacles to a more vigorous enforcement program, 
a series of favorable decisions by the Gioia Court were handed 











DEVELOPMENT OF ‘THE ANTITRUST LAWS 7 


down in the Wilson administration, which became important prec- 
edents for effective enforcement in connection with trusts and trade 
associations. 

Trust cases.—Some new interpretations which tended to add needed 
strength to the Sherman Act resulted from the Corn Products case,’ 
in which the Court held that the combination, controlling 64 percent 
of the starch production of the Nation, was guilty of monopolizing, 
In the course of its opinion the Court said the intent to monopolize 
is the “touchstone”? and found that the Corn Products Co. had 
manifested a ‘‘continuous and deliberate purpose”’ to continue its 
domination of the industry and decreed dissolution of the combination, 

The damaging effects to, antitrust enforcement of the International 
Harvester and United States Steel decisions were dissipated by the 
Court’s final decision in United States v. Swift & Co. (286 U.S. 106 
(1932)) that “size carries with it opportunity for abuse that is not to 
be ignored when the opportunity is proved to have been utilized in 
the past.”” This latter interpretation was to be reaffirmed still later 
by Justice Douglas in United States v. Paramount Pictures (334 U.S. 
131 (1948)), when he said that “size is in itself an earmark of 
monopoly power.”’ 

Trade association cases.—The rapid growth of the trade-association 
movement caused a considerable shift of emphasis in antitrust enforce- 
ment policy, particularly during the period 1916-25, in order to meet 
new threats to competition resulting from some of the practices of 
these organizations. A number of important trade-association cases 
and court decisions resulted. 

In substance, the Court held that, in the absence of an agreement in 
restraint of trade, the mere collection and dissemination of statistical 
data among the members of an association or industry did not violate 
the Sherman Act. In other words, trade was not restrained, in the 
opinion of the Court, when producers or distributors merely gathered 
and disseminated factual information which would enable them to 
exercise a more informed and accurate judgment. On the other hand, 
agreements by members of a trade association which, while falling 
short of direct price-fixing, produce the same effects, were held to be 
illegal. 


Rebirth of the consolidation movement 

The early trust-forming movement had pretty well subsided by 1905 
and the building of big combines remained relatively quiescent until 
1918, when consolidation by merger was greatly stimulated by World 
War I. In fact, the merger movement developed a combination- 
forming momentum during 1918-28 akin to that which marked the 
frenzied trust formation from 1887 to 1904. During the years 1919-30 
a total of 1,268 consolidations occurred, the greater part being effected 
in the period 1923-28. A part of the impetus to this consolidation 
trend is accounted for by the prosperity of the 1920’s and the shifting 
interpretations of the Sherman Act by the courts. 

It should be noted that the rebirth of the consolidation movement 
closely paralleled the growth of the trade associations. Together, 
these two developments imposed new patterns of control over com- 
petitive forces and greatly bolstered the power of monopolies and 
conspiracies over the national economy. 





2 United States vy. Corn Products Refining Company (234 Fed. 964 (1916)) appeal dismissed (249 U. 8. 622 
(1919)). 
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While the country continued to enjoy the unprecedented prosperity 
of the 1920’s, governmental policy entertained little enthusiasm for a 
vigorous antimonopoly campaign for fear it might upset the prosperity 
bandwagon of industry. Most of the antitrust cases brought settie 
the period 1921-32 were aimed at business practices and restraints of 
trade rather than at breaking up the large concentrations of economic 
power. ‘The only very significant cases involving monopoly charges 
were United States v. Radio Corporation of America (3 P. Seon 23, 
46 F. Supp. 654, appeal dismissed, 318 U. S. 796 (1932)), and cases 
against two companies in the motion-picture industry (United States v. 
Fox Theatres Corporation (Eq. No. 51-122, S. D. N. Y., 1931), and 
United States v. West Coast Theatres, Inc. (Eq. No. S-10-C, S. D. 
Calif., 1930)). : 

The great depression 

Continuation of the trend of the 1920’s toward concentration of 
economic resources and power for another decade would have largely 
removed the opportunities for new entrepreneurs to enter any of the 
basic industries except by sufferance or patronage of the dominant 
few already so well established on a grand scale in those industries. 

However, the free-wheeling bandwagon of big business came to an 
abrupt and painful halt late in 1929. Critics of the era and its de- 
velopments, looking back on the course of events, point out that the 
rampant and unchecked growth of “bigness’’ during the 1920's 
brought with it a short-sighted and muscle-bound private control 
over the economy that produced a rigidity in the price system pri- 
marily responsible for the extreme severity and depth of the 1929-32 
depression. 

The growth of huge industrial combinations coupled with large-scale 
integration of industrial operations and the development of coopera- 
tion among both large and small firms through trade associations 
unified extensive private control over production and prices for the 
attainment of greater profits. This destroyed the natural price 
flexibility that could be expected under more competitive conditions. 

Once trouble appeared on the economic horizon, production and 
output were reduced to hold up prices and profits. Labor was laid 
off and payrolls and purchasing power fell off, thus necessitating still 
further cuts in production, shrinking purchasing power still more, 
and on and on in a vicious downward spiral. 

A healthy antitrust-enforeement policy and a more competitive 
economy in the years preceding the depression would have prevented 
many of its basic causes and might have prevented it altogether. 

A number of factors and forces combined to produce the price 
stabilization movement which had its beginnings at the turn of the 
twentieth century. It arose out of the development of three major 
types of business organization. The first was the unified monopoly 
or industrial combination through which prices of particular commodi- 
ties were controlled by a single management. Second was the cartel 
through which a group came into control of production with a view to 
stabilizing prices in a given industry. And third was the trade associa- 
tion which, without interfering with the control of production, ‘‘stabi- 
lized” conditions within particular industries through informal 
cooperation. 
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The growth of industrial combinations came with the development 
of large-scale corporate enterprise and brought with it unified control 
over production and price through monopoly power. The existence 
of monopolies tended to promote greater price inflexibility than would 
exist under competition. Cartels restricted free competition among 
affiliated enterprises and, since they were conceived as stabilizing 
instrumentalities, tended to prevent reductions in price. The trade 
association likewise sought to promote a greater fixity of prices than 
would otherwise have occurred. The evolution of industry policy 
thus served in substantial measure to impede the functioning of the 
competitive price mechanism over an ever-widening segment of the 
economic system of the Nation. 


The National Recovery Administration 


In an effort to stop the downward spiral of deflation which threat- 
ened the whole fabric of the Nation’s economic and social well-being, 
the National Industrial Recovery Act was enacted early in the admin- 
istration of President Franklin D. Roosevelt. Industries were or- 
ganized under codes of ‘fair competition” with their representatives 
empowered to adjust supply to demand, to stabilize prices within 
limits, to regulate wages, and otherwise institute self-government 
under Government supervision. Enforcement of the antitrust laws 
was largely held in abeyance. 

In 1935 the Supreme Court ruled the NRA unconstitutional in the 
Schechter case (Schechter Poultry Corp. v. United States, 295 U.S. 
495) and the experiment in industrial self-government came to an end. 
However, many of the restraints upon competition which had been 
set up during the short but active life of NRA to serve the temporary 
needs of the national interest had become a part of the fabric of 
business practices in many branches of industry and these, together 
with the new impetus given to the role of trade associations, many of 
which acted as code authorities during the NRA period, tended to 
continue many practices and agreements which were illegal under 
the Sherman Act. 


THE PENDULUM SWINGS BACK TO ENFORCEMENT 


With the abandonment of NRA in 1935 came increased recognition 
of the dangers to competitive enterprise lurking in the aftermath of 
that experiment and renewed emphasis was given to enforcement 
of the antitrust laws. The administration sought, and Congress 
granted, larger appropriations, making possible a realistic and 
determined drive against modern monopolies and restraints of trade. 


The TNEC 


The decline in the vigor of competition in this country was brought 
into sharp focus in 1937 by the congressional investigations of the 
Temporary National Economic Committee into the concentration of 
economic power. The factual data developed by this committee 
clearly revealed the urgent need for a vigorous attack on monopoly 
power and concentration of economic resources and gave added 
impetus in 1938 and subsequently to the effort to reverse or at least 
check the trend toward concentration which had prevailed for most 
of the preceding half century, and to overcome some of the obstacles 
to effective enforcement of the antitrust laws. 
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Obstacles to enforcement 


In commenting on the limitations on antitrust policy created by 
judicial interpretations of the Sherman Act, Assistant Attorney 
General Jackson stated in 1937 that, while holding the purpose of the 
act to be the maintenance of free competition in interstate commerce, 
the courts had, with almost equal consistency, refused to judge 
industrial policies in terms of results. Instead, they made the “inten- 
tion’’ to restrain trade the real test and were all too often willing to 
excuse monopolistic behavior as “reasonable.”” As a result, in Mr. 
Jackson’s view, the antitrust laws had become largely theological 
tracts on corporate morality. 

It was in this context that steps were taken to revitalize enforcement 
of the antitrust laws. The Antitrust.Division was strengthened by 
increased appropriations and additional personnel. In the 5-year 
period, 1938 through 1942, some 287 cases were filed by the Antitrust 
Division. Criminal actions were more widely used to make antitrust 
violations more hazardous, and cases were selected to bring about 
clarification of the law. 

The fundamental goal of this program has been to achieve concrete 
legal and economic results which directly benefit the public. As it 
became known that monopolies and restraints would be prosecuted, 
the number of complaints regarding antitrust violations rose from a 
trickle to thousands annually. These complaints were carefully in- 
vestigated and, where illegal activities were found, suits were promptly 
filed. 

By analysis of great volumes of such complaints, and by compre- 
hensive surveys of the operations of the entire industries, the en- 
forcement program in the past 15 years has been directed at the roots 
of the economic evils which the antitrust laws were enacted to eradi- 
cate. Systematic antitrust enforcement has disclosed, and sought to 
remedy: (1) networks of restraints and controls extending. through 
entire industries, (2) the major types of violations and monopolistic 
techniques which appeared in a great number of different industries, 
and (3) undue concentrations of economic power and misuse of that 
power. 

The Department of Justice has pursued certain broad or long-range 
objectives. There has been concerted litigation against industries 
producing the goods most important in the cost of living. There has 
been a continuous policy of survey to see that competition retored 
by antitrust action did not lapse into the pattern of former restraints 
through other devices. Part of the work of enforcement has included 
the breaking of new ground in the application of Sherman Act prin- 
ciples to changing industrial systems or patterns and the reexamination 
of economic structures and their practices in the light of new decisions 
rendered by the courts. 

To meet the changed economic conditions caused by World War II, 
the Department developed both a long-term and a short-term pro- 
gram. The long-term program was directed toward the elimination 
of impediments to full production arising out of the concentration 
of economic power engendered by the war program. The short-term 
program was directed toward aiding the successful prosecution of the 
war. 

Prior to World War II the economie system tended to protect the 
position of dominant groups. New enterprise was stifled by produe- 
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tion restrictions and price fixing. Industry failed to expand because 
of the fear of future competition and surpluses. Control was achieved 
through combinations to eliminate distress sale of production; shutting 
out new producers by acquiring patent control; the formation ‘of cartels 
to exclude foreign production; and the use of trade associations to 
stabilize production, price, and distribution. The function of anti- 
trust enforcement in the war period was, therefore, to eliminate these 
restraints and to prevent further curbs on independent enterprise. 

In pursuance of this policy, the general work of antitrust enforce- 
ment continued with a conscious emphasis upon war-created problems. 
Arrangements were made with war agencies to deal with conspiracies 
and combinations which violated the antitrust laws and interfered 
with the war program. Priority for litigation under the antitrust 
laws was given to such situations. 

One of the most startling disclosures resulting from antitrust inves- 
tigations was the extent to which international cartels, particularly 
German industrial monopolies, had penetrated and secured control 
of the destinies of American business. As a result of antitrust investi- 
gations which had been initiated beginning in 1937, it became clear 
by 1939 that our industrial capacity and war potential in numerous 
critical areas and products had been seriously impaired by restrictive 
cartel arrangements. These agreements limited American production 
and use of technology, kept prices at high levels, prohibited American 
companies from engaging in world tr: ade, and gave important produc- 
tion information to potential enemies. At the beginning of the war 
emergency, the Department of Justice was vigorously engaged in 
nullifying the effectiveness of German cartels. This work continued 
during the war. : 

Between January 1, 1939, and March 30, 1947, 70 cartel cases were 
instituted. These dealt with materials vital to the prosecution of the 
war. In each of the cartel cases it was sought to obtain effective and 
permanent relief against the contimuance or renewal of the cartel 
arrangements and to dissipate the effects of the cartel. To achieve 
this it was necessary to open up patents which had been used as 
instruments of cartel aggression and to make available the use of 
technology which had been illegally withheld under such arrange- 
ments. The patent relief provisions in these cases provided substantial 
savings to the United States Government, the principal purchaser of 
materials produced under such patents during the war, and opened 
new avenues of commerce for business after the war. 


Attack on the misuse of patents to promote monopolies 


Closely related to the cartel problem, which the Department of 
Justice vigorously attacked during World War II, were cases arising 
out of the abuse of patents. As the result of a long line of antitrust 
cases litigated during and after the war,’ a number of Supreme Court 
decisions have come down to define the line of demarcation between 
the proper and improper use of patents. The trend of these decisions 
has been to outlaw the extension of the patent grant to matters beyond 
its scope. Over a long period of years large corporations had utilized 
patent pools and cartel connections or other arrangements to force 
independent producers to join a conspiracy or to go out of business. 


§ Since 1938 more than 140 antitrust suits have been instituted involving misuse of patents. 
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In this way large segments of business had been removed from the area 
of free enterprise and converted into monopoly. 


Protection of small business 


Small business, always under considerable pressure in its efforts 
to survive in this era of industrial and commercial giants, found this 
pressure intensified during two world wars and is again experiencing the 
“squeeze”’ under today’s defense program. In the frenzied haste of 
such periods of industrial preparation for war, it is all too easy for those 
charged with organization and administration of the Government’s 

rogram to yield to the temptation to contract only or mainly with the 
big units in industry for defense needs in order to get the job done, 
as they say, “efficiently and without nursing.” 

In addition to regular litigative efforts to prevent and disperse 
monopolies and all their unfair practices, much e also been done to 
aid small-business men in solving their problems of how to obtain 
scarce materials and a fair share of defense business, and in defending 
their freedom from coercion by larger competitors? In the fiscal year 
of 1943, alone, more than 700 complaints were received from small 
businesses, mainly regarding alleged control over Government 
specifications by large concerns and the inability of the small firms to 
obtain necessary raw materials. Relief was obtained in approximately 
85 percent of these instances through the efforts of the Small Business 
Unit of the Antitrust Division. 

This Unit, functioning as a negotiating and advisory agency rather 
than as a prosecuting or litigating arm of the Antitrust Division, has 
thus carried on an extensive program of preventive administration 
of the antitrust laws. 

The Department of Justice has made studies and recommendations 
to Congress and to the defense agencies seeking to obtain a wider 
distribution of defense business and ordinary government procure- 
ment; to increase raw material supplies to small businesses; to bring 
the attention of war agencies to hardship situations among small 
industrial units resulting from these agencies’ regulations; and to 
encourage and assist in the cooperative pooling of small business 
facilities in war and defense production. 

Some general effects of antitrust enforcement since 1935 

The principal effects of vigorous and realistic application of the 
antitrust laws since 1935 have been, iirst, to restore and preserve com- 
petitive prices on hundreds of staple commodities, and, second, to 
restore and preserve the freedom of thousands of businessmen to 
operate their businesses as they see fit and to enter new fields of en- 
deavor without fear of destruction by monopolists or other illegal 
business combinations. But the effects have gone far beyond these 
immediate and important results. 

As a result of this sustained program, American business organiza- 
tions for the first time were made fully aware that violations would be 
prosecuted and that the Department of Justice would continue to push 
forward the frontiers of antitrust application to cover any type of 
restrictive technique and industrial organization which violated the 
antitrust laws. 

Further, the insistence of the Department of Justice, in litigation, 
upon effective and permanent relief measures, and the policy of follow- 
ing up successful prosecutions by investigation to insure that restric- 
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tive practices were not revived, gave notice to unlawful combinations 
that they could no longer continue to violate the antitrust laws and, 
though prosecuted, write off the cost of the suit as merely an item to 
be absorbed in the total cost of doing business. 

The very launching of an investigation in many instances has effected 
an immediate cessation of antitrust violations. Since in an average 
year from 200 to 300 formal antitrust investigations have been con- 
ducted, either by the FBI under the direction of the Antitrust Division 
or by grand juries, a very substantial amount of “indirect enforce- 
ment” has resulted. 

Moreover, the prosecution of an antitrust suit against certain 
members of an industry has had the effect of eliminating similar prac- 
tices in the entire industry and often in other industries as well. 

Above all, the bringing of antitrust suits according to a coordinated 
plan directed at economic results expanded the interpretation of the 

antitrust laws and evolved a well-defined body of rules designed to 
realistically preserve the competitive system to which industry must 
adhere. 


Antitrust enforcement since the close of World War II 


At the close of World War I it became apparent that the monopoly 
problem was more serious than at any time since the passage of the 
Sherman Act. Tremendous gains had been made by monopoly 
during the war years at the expense of competitive enterprise. More 
than a half-million small-business concerns had been eliminated during 
the war and, while there had been some resurgence of small business 
in the first postwar year, there were some 160, 000 fewer businesses 
operating at the beginning of 1946 than in 1941. The concentration 
of contro of manufacturing facilities, industrial know-how, and finan- 
cial strength was accentuated by the distribution of prime Government 
war contracts to large concerns and this undoubtedly contributed to 
the loss by merger or otherwise of so many smaller businesses. 

In 1946 the 250 largest corperations held approximately two- 
thids of the Nation’s usable manufacturing facilities and controlled 
facilities equivalent to those of all manufacturiag corporations in 1939. 
This development came about because these organizations possessed 
advantages in capital, experience, and patents and because it was 
necessary in the war emergency for the Government consciously to 
substitute a policy of controlled economy for the peacetime policy of 
competition. 

One of the major obstacles which confronted the Department of 
Justice immediately after the war in its effort to restore and sustain 
free competitive enterprise was the persistence of patterns of thinking 
fostered by the wartime emergency measures. 

The trend toward concentration was continued after the war tn the 
form of corporate mergers. During the last quarter of 1945 the rate at 
which such consolidations were being consummated was higher than at 
any time in the previous 15 years. To counteract this movement, the 
Department of Justice undertook an extensive program to examine 
merger proposals before their consummation and, as a result, succee ded 
in preventing a number which would have violated the antitrust laws 
and would have necessitated litigation. 

Efforts of the Antitrust Division after World War II were, in con- 
siderable measure, directed toward application of the remedies of 
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divestiture and divorcement in civil suits brought under section 2 of 
the Sherman Act. Investigations were designed to strike-at concen- 
tration of economic power. In addition, the upward spiral of prices 
arising out of the postwar inflationary boom made it necessary to 
attack agreements or conspiracies to maintain or increase prices in 
food, clothing, and housing. 

In view of the serious effect of World War II on our economic sys- 
tem, the Antitrust Division expanded its efforts to regain the ground 
which had been lost. In the fiscal year 1946, because of the decrease 
in investigative activities during the war, only 26 cases were filed. 
Compared with this, 51 cases were filed in 1951. Some of these were 
directed at instances of excessive concentration growing out of the 
mobilization period and at combinations which had been formed within 
industries as the result of “industry cooperation” during the war. 

President Truman, in his State of the Union Message of January 6, 
1947, set out as his second major policy the vigorous enforcement of 
the antitrust laws. He stated that, as a result of the war— 

Whole industries are dominated by one or a few large organizations which can 
restrict production in the interest of higher profits and thus reduce employment 
and purchasing power. 

He requested the Congress to cooperate and assist in the antitrust 
program. 
Antitrust enforcement during the present mobilization for defense 

In addition to pushing forward an expanded and vigorous antitrust- 
enforcement program during the present defense effort, the Congress 
and the President vested new antitrust responsibilities in the Attorney 
General. In enacting the Defense Production Act of 1950, the 
Congress declared its policy that mobilization for defense shall be 
conducted within the framework, as far as practicable, of the American 
system of competitive enterprise. Other provisions of that act 
specifically imposed upon the Department the responsibility of 
assisting in the preservation of competition and small business and 
in the prevention of undue concentration of monopoly power. 

On September 28 and December 20, 1950, President Truman issued 
directives requiring officials of the defense agencies to consult with 
the Attorney General and the Federal Trade Commission to insure 
that these policies should be given practical application and that the 
concentration of economic power shall not again be increased by 
mobilization. 

Our activities with reference to the mobilization program will be 
discussed in another report to this committee. 


THE EFFECTIVENESS OF THE SHERMAN ACT IN’ PREVENTING CONCEN- 
TRATION OF ECONOMIC POWER § 


Enforcement of the Sherman Act for more than 60 years has been 
for the most part shaped by what the courts have said the act means. 
The progress that has been made in enforcing the act stems from its 
adaptability to an ever-changing economy. The sensitivity of the 
courts to the dynamic nature of our modern economic structure, 
coupled with the generality of the terms of prohibition in the Sherman 
Act, has made possible the realistic progress made in enforcement of 
the act, without which competition would not have continued as the 
basic rule of our economic society. 
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In the period 1890-1902 effective enforcement was achieved for the 
most part only in the field of railway transportation, due largely to 
the Sugar Trust decision of the Supreme Court in 1895, which held 
that manufacturmg was not in interstate commerce and therefore not 
subject to the act. Effective enforcement in the field of transporta- 
tion was no small accomplishment, since the welfare of the Nation was 
devendent upon a healthy railroad system. 

From 1902 until the end of World War I, the Supreme Court’s 
decision in the Oil and Tobacco cases marked the most fruitful era 
of antitrust enforcement until Franklin D. Roosevelt’s administration. 
The most notable advance in enforcement during this period was the 
attack upon integrated corporate combinations. Some of the deci- 
sions which came down during this period represent landmarks in 
Sherman Act enforcement. But the forward movement of antitrust 
prosecution against monopoly was halted by the Steel decision in 
1920, marking the end of an era in antitrust enforcement. That 
decision resulted in a decline in effective enforcement which lasted 
until the end of NRA in 1935. 

In enforcing the Sherman Act for the 15 years after 1920, the 
Government limited itself largely to attacking restraints of trade 
rather than monopoly power. 

After this period of continued economic concentration, a return to 
the rule of competition for American business was essential. The 
Supreme Court, in deciding a series of cases attacking monopoly 
power, met the situation by expanding its interpretation of the 
Sherman Act. Except for the interval of several years during World 
War I], antitrust enforcement has since continued its aggressive attack 
against concentration of economic power on a broad front. 

From the foregoing it becomes abundantly clear that the effective- 
ness of the Sherman Act in stemming the tide of concentration has 
been limited to relatively short periods during the life of the statute. 


Recent AcTIvITIES IN ANTITRUST ENFORCEMENT 


The preceding material has dealt with the entire period during 
which the antitrust laws have been in effect. Attention will now be 
given to discussing in some detail recent activities of the Department 
of Justice to meet certain problems which have arisen under the 
antitrust laws. This portion of the report will be devoted to dis- 
cussion of various types of antitrust violations and the most important 
litigation in prosecution of those violations. 


INVESTIGATIONS AND LITIGATION 


The ideal method of reviewing these activities of the Department 
would probably be to divide our investigative and litigative activities 
into different categories so that the committee might clearly under- 
stand each individual problem and the action which has been taken 
by the Department to meet this problem. To the extent possible, 
this approach will be followed. However, the normal antitrust case 
does not fit into any one single category of this kind, and most of the 
significant antitrust cases which have been brought embrace a rather 
wide range of restrictive and monopolistic practices, so that a great 
many of the cases would fall within several different cagetories. 
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Usually, proceedings brought under section 1 of the Sherman Act 
involve activities which were intended or which were effective to sup- 
press competition in instances in which the participants have not yet 
attained a degree of control over the industry which would ‘be -con- 
strued to violate section 2 of the act. All conspiracies to monopolize, 
and all monopolization, of necessity involve a restraint upon trade, 
and all conspiracies to restrain trade, to the extent they are successful, 
may be said to constitute’ form of monopolization. However, cer- 
tain types of conspiratorial activities are usually treated as constitu- 
ting a violation of section 1, rather than of section 2 of the act. These 
conspiratorial activities include price-fixing agreements, through trade 
associations or otherwise, together with collusive activities designed 
to effectuate the agreement on prices, including boycotting, allocation 
of customers or markets, resale price maintenance agreements, and 
other schemes whereby effective competition is in some respect dim- 
inished or eliminated. 

Cases brought under section 2 of the Sherman Act, on the other 
hand, usually involve situations in which one company or a relatively 
small group of companies have attained a position of such dominance 
and control in an industry that prices and competition can be regu- 
lated at the will of the monopolists. 

On the sole basis of total cases filed, the Antitrust Division has 
instituted somewhat fewer proceedings during the past 5 years than 
during the period from 1937 to 1942. However, it would be improper 
to reach any conclusion concerning comparative activity of the Anti- 
trust Division during the two periods solely on the basis of the num- 
ber of actions instituted. The number of cases filed is not necessarily 
an accurate measure of accomplishment, since one large case may 
take more time and personnel than do half a dozen smaller ones. 
Of great significance, however, is the fact that it takes a greater 
expenditure of manpower to make an investigation, bring a case, and 
dispose of that case at the present time than it did prior to the war. 

Antitrust violators were less soph'sticated prior to the war than 
they are at the present time. As a result of the intensified enforce- 
ment of the antitrust laws from 1937 to 1942, business concerns 
became increasingly aware of the dangers involved in open and flagrant 
violations of the antitrust laws, and have become more careful in the 
development and operation of programs which restrain trade. 

In the late thirties and early forties, it was not unusual—in fact it 
was customary—to find in the files of antitrust defendants letters or 
memoranda written by company executives which spelled out in detail 
a price-fixing conspiracy or a conspiracy to boycott or otherwise 
suppress competition. Nowadays, many companies have the practice 
of reviewing written communications and memoranda to make certain 
that they contain no damaging admissions of this nature. 

Also, a very large percentage of the cases brought between 1937 
and 1942 were disposed of by pleas of nolo contendere or by consent 
decrees, without any prolonged litigation or negotiation. In recent 
years the Department has had to try a larger percentage of antitrust 
cases, and éven those which are finally settled by pleas or consent 
judgments oftentimes involve extensive preparation for trial and 
pretrial proceedings which consume a great deal of time. 
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INVESTIGATIONS 


Most of the antitrust cases brought by the Department are the 
result. of complaints received from businessmen or consumers who 
have been injured by reason of an antitrust violation, or the reference 
to the Department, by some other governmental agency, of facts 
which indicate such a violation. A major part of the time of the 
Antitrust Division is required to review, analyze, and investigate these 
complaints. No detailed tabulation of the total number of complaints 
received each year has been made, but they would be numbered in 
the thousands. A great majority of the complaints can be disposed 
of by preliminary inquiry by the Department, from which it can be 
determined that the complaint does not appear to involve a violation 
of law. In some instances the facts are not available to establish a 
probable violation. Many of these complaints are handled as “‘small 
business matters,’”’ and an effort is made by the Department to secure 
relief for the complainant without the institution of formal litigation. 

lo those matters in which there appears to exist a probable viola- 
tion of law, the Antitrust Division customarily conducts a sufficient 
preliminary inquiry to enable it to prepare a detailed and specific 
request to the FBI to conduct an investigation. If, upon analysis, 
the information developed by the FBI is considered insufficient to 
establish the probable existence of an antitrust violation, the matter 
is closed. If the FBI investigation develops probable evidence of a 
violation, the Department either institutes a civil action or com- 
mences a grand-jury investigation, which customarily results in the 
return of an indictment and in the filing of a civil action if relief 
beyond criminal punishment is considered necessary. 


LITIGATION ~ 


During the entire 62 years in which the Sherman Act has existed, 
about one-half of the cases brought have been criminal in nature, 
and the other half have been civil complaints. During the period 
from 1937 to 1942, the number of criminal cases considerably exceeded 
the number of civi! actions, whereas during the past 5 years the 
number of civil actions have exceeded the number of criminal actions. 


The following tabulation shows the breakdown between the civil and 
criminal cases since 1890. 


Years Civil Criminal 
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As a general proposition, criminal cases require less effort to dispose 
of than do civil cases. The reason for this is twofold. First, the 
issues in criminal cases are customarily less complex than in ‘civil 
cases. Most of our major monopoly cases have been civil in nature, 
because it is recognized that criminal punishment is not likely to 
afford relief of the kind that is necessary to break up the monopoly 
end to restore competitive conditions. Certain types of cases, in- 
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volving per se violations of the act, such as price fixing, boycott, etc., 
can be more effectively deterred by criminal prosecution than by an 
injunctive decree of a court. The fear of criminal prosecution is a 
very real deterrent to illegal activities of this nature and the extent 
to which this deterrent is effective depends very largely upon the 
degree of activity in the initiation and prosecution of criminal cases. 

However, it is recognized that the gravest problems which confront 
our economy, and the ones which propound the most difficult ques- 
tions, are those involving monopoly power. Therefore, while a sub- 
stantial portion of our cases are brought on the criminal side of the 
docket, an increasingly large pere entage of our total effort is now 
being devoted to the bringing and litigation of civil cases, having 
broader economic significance and effect ‘than the usual criminal case. 
Cases involving monopoly 

In general, cases involving monopoly are more difficult to prepare 
and try than cases charging conspiracy to restrain trade. To prove 
the existence of an unlawful : monopoly, it is usually necessary to prove 
more than is required in a section 1 case. To illustrate, section 1 of 
the Sherman Act does not prohibit restraints of trade; it prohibits 
only contracts, combinations, or conspiracies in restraint of trade. 
Thus, one single person or company, acting alone and not in concert, 
combination, or contract with others, cannot violate section 1 of the 
act even though he may do things intended to restrain trade or to 
suppress competition. Activities of this nature by a single person or 
company could be prosecuted only under section 2 of the Sherman 
Act, which prohibits monopolization, and conspiracies and attempts 
to monopolize. Such a prosecution would require a showing that the 
defendant was sufficiently powerful to substantially suppress or injure 
competition. On the other hand, in cases charging a conspiracy to 
restrain trade, it is necessary only to prove that the conspirators 
combined or agreed to restrain trade, without the necessity of showing 
that they possessed the economic power to insure the success of their 
conspiracy. 

Most of the significant monopoly cases which have been decided 
within the past 15 years have dealt with the question of what consti- 
tutes illegal monopoly power, and what proof must be produeed to 
establish its existence. 

In 1937 the Department brought action against Aluminum Co. of 
America, charging unlawful monopolization of virgin aluminum, 
Alcoa then being the only manufacturer of new aluminum in the 
United States (United States v. Aluminum Company of America, 44 F. 
Supp. 97 (1941)). Defense was made on the theory that Alcoa was a 
“natural” monopoly, and had attained its position through efficiency 
and natural evolution, and that in the absence of proof that it had 
performed acts contributing to its monopoly position, or otherwise 
suppressing competition, with the specific intent and purpose to 
exclude competitors or to suppress competition, it should not be held 
to be an unlawful monopoly. 

The district court agreed with Alcoa. When the Government 
sought to appeal to the Supreme Court, it was found that so many of 
the members of that Court disqualified themselves that a quorum of 
the Supreme Court did not exist to hear the appeal (320 U. S. 708 
(1943)). ‘To secure to the Government its rights to appellate review, 
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the Congress passed legislation to set up a spec ial ee court 
to hear and determine the appeal (322 U.S. 716 (1944)) 

Judge Learned Hand wrote the opinion of this spec ial court whic h, 
in 1945, held that Alcoa bad unlawfully monopolized the production of 
virgin aluminum, without regard to whether or not the Government 
had proved the existence of specific intent to monopolize or that the 
monopoly power had been “abused” by willful elimination of com- 
petitors (148 F. 2d 416). The court held that Alcoa was an unlawful 
monopoly simply because it had monopoly power, with general intent 
to use that power. 

The action of Alcoa in constantly expanding its capacity to meet 
antic ipated demand showed that it was not merely “passive bene- 
ficiary’’ of amonopoly. The court held that it would “make nonsense” 
of the Sherman Act to require the Government to prove that a monop- 
olist has specific intent to exclude competitors or otherwise to willfully 
suppress competition, “for no monopolist monopolizes unconscious 
of what he is doing.” 

By this decision, later cited with approval by the Supreme Court, 
the Government was relieved of the almost impossible burden of 
proving that the various activities of a monopolist in attaining its 
monopoly, or in conducting its business thereafter, were motivated 
by the specific purpose or intent to exclude competitors or to suppress 
or eliminate competition. 

The following year, 1946, the ous Court decided United States 

. American Tobacco Company (328 U. S. 781). The three leading 
coneninainiad of cigarettes were accused of conspiracy to restrain 
trade, monopolization, conspiracy to monopolize, and attempt to 
monopolize. They were convicted in the district court following a 
charge to the jury that monopolization meant— 
the joint acquisition or maintenance by the members of a conspiracy formed for 
that purpose, of the power to control and dominate interstate trade and commerce 
to such an extent that they are able, as a group, to exclude actual or potential 
competitors * * * accompanied with the intention and purpose to exercise 
such power. 

The Supreme Court affirmed the convictions, holding that a showing 
of actual abuse of monopoly power is not necessary. It cited with 
approval the opinion of Judge Hand in the Alcoa case, and held that 
illegal monopolization consists of the power to exclude competitors 
and to fix or control prices in the market, with intent to use that power. 

Although the Supreme Court has thus held that monopolies can be 
reached by the Sherman Act even though the monopolist has refrained 
from engaging in obviously predatory practices which clearly establish 
a specific intent to eliminate a bothersome competitor, to punish a 
price cutter, or otherwise overtly to suppress competition, proof of the 
existence of an illegal monopoly still involves difficult questions of law 
and fact. 

There remain in existence very few, if any, instances in which one 
single company possesses complete and absolute control over the 
production or sale of a type or class of commodities. During the 
past 15 years the Department has instituted suits in only two instances 
of such a complete monopoly—Aluminum Co. of America and the 
Pullman Co. 

The other situations are far more prevalent. The first is one in 
which one company possesses less than 100 percent coatrol over a 
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type of commodity, but is still powerful enough, compared with its 
competitors, to enable it to control prices, marketing practices, aad 
the extent to which active competition shall exist in the industry. 
The second prevalent situation is one in which a group of companies, 
comparatively few in number, jointly or collectively dominate an 
industry and possess the power to suppress competition therein. 

A very considerable number of cases have been brought and com- 
pleted within recent years which involve monopolization by one single 
company or a group of companies which are financially interrelated. 
Included in these cases are those brought against Griffith eee tes 
Co. (334 U. S. 100 (1948)), Schine Chain Theatres (334 U. S. 110 
(1948)), American Can (87 F. Supp. 18 (1949)), ansinioces Can 
(C. C. H. 1950-51 Trade Cases, par. 62680), Gamewell Co., (95 F. 
Supp. 9 1951), Columbia Steel Co. (334 U.S. 495 (1948)), A& P Tea Co. 
(173 F. 2d 79 (1949)), Kroger (144 F. 2d 824 (1944)), Safeway (144 
F. 2d 824 (1944)), Internatioaal Nickel Co. (C. C. H. 1948-49 Trade 
Cases, par. 62280), and many others. 

There are presently pending several actions of this nature, including 
cases against United Shoe Machinery Co., du Pout, W estern Electric, 
A & P Tea Co., International Business Machines Co., and others. 

Cases filed and completed within recent years, which involve a 
conspiracy to monopolize by a group of companies, include actions 
against leading producers of motion pictures, electric light bulbs, 
fertilizer, tungsten carbide, dyestuff, stainless steel, flat glass, glass 
bottles, mimeograph machines, and numerous other products. There 
are presently pending actions of this nature against major oil com- 
panies, major meat packers, producers of street-lighting equipment, 
producers of water-chlorinating equipment, and others. 

The programs and activities of monopolists in attaining and per- 
petuating their monopolies differ in each case. They include acquisi- 
tion of competitors, punitive price cutting, misuse of patents, use of 
vertical and horizontal integration, control over raw materials, sup- 
plies or markets of competitors, and a great many others. Each 
monopoly case involves facts and legal and economic problems so 
different from those in any other case as to make it impracticable to 
describe to the committee in any detail even the more significant of 
our completed and pending monopoly cases. 

The law has been pretty well established and defined with respect 
to monopoly on the part of one company, and conspiracies of several 
companies to monopolize. Aside from problems relating to relief, 
which will be mentioned soon, reasonably satisfactory progress has 
been made, and can continue to be made, toward the protection of 
our economic system against these kinds of monopolistic practices. 

In some of its monopoly cases, the Department has not been able to 
secure relief as broad as we have thought is necessary to restore true 
competitive conditions to the industry which is involved. It is diffi- 
cult to unscramble the eggs which have become a part of an omelet. 
There is no question that the Federal courts possess the inherent legal 
power to take such action as may be necessary to restore competitive 
conditions to an industry which has been unlawfully monopolized. 
There is no question that the courts possess the power to dissolve a 
monopolistic merger, or to divest a monopolist of the illicit fruits of his 
illegal activities. In United States v. Paramount Pictures, Ine. (85 
F. Supp. 881 (1949)), the court ordered the producer-distributor de- 
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fendants to divest themselves of interest in and control over motion- 


picture exhibitors, to the extent necessary to restore competitive con- 
ditions: in the a 
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er very serious problem, whic me: ie Very Heh, 
ability of the Sherman Act effectively to evercome monopolistic 
concentration of economic power, arises from the fact that in many 
industries there have emerged a relatively few large companies, of 
comparable size and power, who determine, as a matter of policy, 
that they wul not engage in active price competition with each other. 
The economists refer to this situation as an “‘oligopoly.”’ In many 
industries there exists what is called a “follow-the-leader’’ policy of 
pricing and selling. Each member of the industry individually elects 
to follow the policy of not changing his prices until one or more 
“leaders”? change their prices, and each compa»y individually elects 
to charge precisely the same price as the leaders. ‘This situation is 
found most often in those industries in which a very few large concerns 
are dominant. 

If the Government can establish the existence of an actual or tacit 
agreement among these companies to adhere to and follow the prices 
and market practices of the leader or leaders, then we can proceed 
with an action charging a combination or conspiracy to monopolize 
or restrain trade. 

However, in some instances we are unable to find evidence of an 
actual agreement, express or tacit. Some courts have indicated a 
reluctance to “infer’’ the existence of a conspiracy in the absence of 
direct. evidence of some agreement. Yet the effect upon competition 
is precisely the same as if the different companies had explicitly 
agreed among themselves to follow this practice. 
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Restraint of trade cases 


Cases involving price-fixing agreements.—The most prevalent single 
type of antitrust violation has been conspiracy to fix prices. The 
term “‘price fixing’ includes not only. an agreement that each party 
thereto shall sell at the same price as those-charged by fellow con- 
spirators, but includes many variationg—such, as agreements ‘to 
adopt certain formulas in the computation of selling prices, agreements 
to file prices with some agency and _ to adhere to the “Prices so filed, 
agreements not to reduce prices without prior notification to others, 
agreements to maintain specified discounts, agreements to mainfgin. 
predetermined differentials in price betWeen*differégtittypes or sizes: 
of products, and many others. Usually, though” “always, price-- 
fixing conspiracies include .mechanisms, for--poli OL i 
adherence to the fixed prices, including: 

Price-fixing agreements are-“among the: 16 E Mt © 
devices by which competition may Be. suppstessert, * “sy =. . 
conspiracies are sometimes very ffettiverta sali 2 BERS a Flovels. 
which are higher than those determined by competition. 

The very first case brought under the Sherman Act, on October 13, 
1890, United States v. Jellico Mountain Coal & Coke Co. (43 Fed. 432), 
charged a conspiracy among coal producers and coal dealers to fix 
the price of coal. Antitrust cases involving price-fixing conspiracies 
in some form or other have been more numerous than cases involving 
any other single type of violation. 

The only serious legal question which has ever arisen concerning the 
illegality of price-fixing conspiracies was the attempt of defendants to 
justify or excuse their actions on the ground that the prices fixed were 
just and reasonable and that the intent of the conspirators was good, 
rather than evil. In United States v. Trenton Potteries Company (273 
U. S. 392) the Supreme Court in 1927 squarely held that such a 
defense could not be made. While recognizing that the Sherman Act 
had been construed by the Supreme Court, in United States v. Standard 
Oil Company (221 U.S. 1 (1911)), as prohibiting only those restraints 
which unreasonably burdened commerce, the Court held that it did 
not follow that agreements to fix prices are reasonable restraints 
merely because the prices fixed might be considered reasonable, 

The Court pointed out that the Sherman Act is— 






such- 


based upon the assumption that the public interest is best protected from the 
evils of monopoly and price control by the maintenance of competition. 

The Court further held that to test the illegality of the given price- 
fixing agreement by determining from day to day whether the price 
was a reasonable or unreasonable one, in the light of changing con- 
ditions, would effectively destroy the purpose of.the act. “/ 

The next significant decision which removed all lingeritig doubt 
concerning the illegality. of price-fixing conspiracies was United States 
v. Socony-Vacuum Oil Company (310 U.S. 150), in which the Supreme’ 
Court, in 1940, held that a conspiracy to fix prices was, in itself, an 
unreasonable and unlawful restraint of trade. The Court stated 
unequivocably that any agreement, arrangement, or understanding 
among competitors, in or affecting interstate commerce, which amounts 
to a tampering with the price structure of the-goods which they sell or 
purchase is unlawful per se under the Sherman ‘Act. “Purposes, 
motives, or intention of the conspirators weré held to bé irrelevant... 
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The Court held that prices which are reasonable today may become 
unreasonable tomorrow and the essence of the offense is the conspiracy 
to determine price levels by agreement rather than by the unhampered 
forces of free competition. 

In a great many, although not all, of the price-fixing conspiracies 
which have been prosecuted, a trade association or associations have 
been the devices or mechanisms through which prices are fixed and 
maintained. The illegal activities of trade associations, in sup- 
pressing competition, have not been confined to price-fixing con- 
spiracies. Broadly speaking, the trade associations which have been 
made defendants in antitrust cases have sought to restrain trade in 
two ways: first, by fostering mutual restraints on competition among 
members; and, second, by activities designed to suppress the com- 
petition of concerns which are not members of the associations. The 
first type of activity requires agreement among the members, and 
adherence by them to the agr eement to suppress competition. Boy- 
cotting and threat of boycotting, sometimes through the circulation 
of “black lists” or “white lists,” have been the usual we: ipons employed 
to eliminate competition from nonmembers. 

Suppression of competition by mutual action of trade association 
members has included agreements to fix prices, to limit or restrict 
production, to allocate customers, to allocate markets, to utilize 
multiple basing points or to adhere to agreed-upon delivery zones. 

Frequently such conspiracies are implemented by devices which in- 
clude agreements upon uniform delivery terms, customer classifica- 
tion, quantity and trade discounts, resale-price maintenance, punitive 
below-cost selling, and purchases of excess or distress stocks of goods 
which endanger price stability. Other devices which have been used 
are agreements to employ a uniform cost and price estimating pro- 
cedure; circulation of suggested figures to be used to represent differ- 
ent elements of cost for price-calculating purposes; advance filing 
of prices, ete. 

The utilization of boycotts to suppress competition from those who 
do not voluntarily cooperate in a conspiracy to fix prices or otherwise 
restrain trade has not been employed exclusively by trade associations, 
but it has been utilized by such associations quite frequently. The 
Supreme Court has held that an agreement to boycott, in and of itself, 
is a violation of the Sherman Act, without regard to the purpose or 
objective of the boycott. 

Activities of the Department of Justice during the past 15 years in 
the prosecution of cases involving price fixing, boycotting, allocation 
of markets or territories, and otherwise to directly interfere with and 
obstruct the free play of competitive forces, have familiarized nearly 
all lawyers and most businessmen with the fact that activities of this 
nature are unlawful, when interstate commerce is involved or affected, 
and have acted as a very strong and healthy deterrent to such prac- 
tices. 

Cases involving patents and cartels —One of the significant accom- 
plishments of the Department of Justice during the past 15 years has 
been to secure clarification of the law with respect to the use of 
patents and trade-marks to fix prices and to suppress competition, 
both in the internal trade and commerce of our country, and in our 
trade and commerce with foreign nations. 
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Following the enactment of the Sherman Act, the Supreme Court 
handed down a number of decisions, culminating in an opinion ren- 
dered in 1926 in the case of United States v. General Electrie Company 
(272 U.S. 476), holding that the owner of the patent could lawfully 
ae into an agreement with a competitor by which that com- 
petitor was permitted to make, use, or vend the patented product, 
upon the condition that the licensor could fix the minimum prices at 
which the licensee could sell the patented commodity. 

Following the General Electric decision, a great many industries 
adopted price-fixing patent-licensing schemes as devices by which 
price competition might be successfully eliminated. 

The hearings conducted by the Temporary National Economic 
Committee in 1938 and 1939 developed a considerable amount of 
information concerning abuses of patents and, on the basis of this 
information, the Department of Justice commenced a grand-jury 
investigation in December 1939 to investigate the extent to which 
patent rights were being utilized to suppress competition and to 
promote unlawful monopolies in various industries. 

The types of patent abuses to which this grand-jury investigation 
was directed included price fixing under patent licenses, division of 
fields of industrial activities into noncompetitive spheres, limitations 
on production and quality, division of markets into geographic zones 
which became exclusive selling territories, requirements that pur- 
chasers or users of patented products must purchase nonpatented 
products produced by the patent owner, discouragement or prevention 
of investment of new competitors, and other restraints on competition. 

In initiating this investigation, and in filing numerous actions con- 
cerning patent abuses since that time, the Department of Justice has 
had no issue with the patent laws. It accepts without reservation, 
and has never opposed, the principle that advances in science and 
technology are promoted by our patent svstem, which is designed to 
protect the inventor and to secure to him the rewards of his invention. 
The interest of the Department has been and is to see to it that lawful 
privileges, such as the monopoly which is granted by a vatent, shall 
not be used as a cloak to establish unreasonable restraints upon inter- 
state trade and commerce beyond the lawful monopoly granted by 
the patent. 

Since this initial grand-jury investigation of patent abuses, the 
Department has brought a great many cases involving illegal uses of 
patents to suppress competition. These cases fall into four general 
categories, namely: 

(1) Illegal price-fixing conspiracies utilizing patent-licensing 
agreements. 

Patent pools in which a number of competitors pool their 
patents and use them for the purpose of regulating an entire 
industry and suppre ssing competition. 

(3) The use of tying clauses whereby a patent owner requires 
a licensee or purchaser to buy exclusively from the patent owner 
nonpatented goods or materials for use in connection with the 
patented commodity. 

(4) Division of territory, usually as a part of an international 
cartel, whereby United States companies exchange patents with 
foreign companies on a basis which divides up the world inte 
exclusive selling territories. 
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The first significant antitrust case involving the use of patents 
to fix prices after the 1926 decision was United States v. Ethyl Gasoline 
Corporation (309 U.S. 436 (1940)). In this case the Supreme Court 
in 1940 held to be illegal an industry-wide patent-licensing system 
under which the prices of ethyl gasoline were fixed. Standard Oil 
of New Jersey, General Motors, and du Pont jointly acquired patents 
on a compound for mixture with gasoline to improve its octane rating. 
They formed the Ethyl Gasoline Corp., which sold this fluid to licensed 
refineries, under a contract which required the refiners to supply 
ethyl gasoline only to jobbers and retailers who were licensed by 
Ethyl Corp. Ethyl C orp. further required the dealers which it lie ensed 
to sell the gasoline to maintain the price fixed by Ethyl. 

The Supreme Court held that this scheme to suppress and eliminate 
competition in the production, sale, and distribution of ethyl*gasoline 
went beyond the legitimate scope of the patent monopoly and violated 
the Sherman Act. The decision was based in part upon the principle 
that a patent owner who once sells a patented article cannot there- 
after restrict or limit the right of the buyer to resell his product at 
whatever price the buyer determines. 

In 1942, in United States v. Masonite Corporation (316 U.S. 265), 
the Supreme Court held that the owner of a patent could not lawfully 
enter into agreements with each of his competitors, whereby they 
agreed not to produce articles competitive with the patented article, 
and were named as ‘‘agents’’ of the patent owner, to sell the patented 
product at prices fixed by the patent owner. This complete sup- 
pression of competition, through control by one company over the 
selling price of all competitors in that field, was held to transcend 
any lawful exercise of the patent monopoly. 

On the same date, the Supreme Court’s decision in United States v. 
Univis Lens Co. (316 U. S. 241) removed all remaining doubt that 
the sale by a patent owner of a patented article exhausts the patent 
monopoly with respect to the article so sold so that the patent owner 
cannot lawfully control the resale prices of the buyers thereof. 

In 1944, in United States v. Bausch & Lomb (321 U.S. 707), the 
Supreme Court extended this principle to the trade-mark field, 
except insofar as the Miller-Tydings amendment to the Sherman Act 
permitted lawful control over resale prices. 

In 1945 the decision of the Supreme Court in United States v. Hart- 


ford-Empire Company (323 U.S. 386, 324 U.S. 570) held to be un- 
; I pan 


lawful a program for the pooling of patents among competitors, to 
allocate fields of manufacture within an industry, and to suppress 
and eliminate the competition of the companies which were not parties 
to the patent pool. 

In 1947 the case of United States v. International Salt Company 
(332 U.S. 392) definitely and finally disposed of contentions that it 
is lawful to use “tying clauses’ in connection with the sale or lease of 
patented machines or processes, to require the buyer or licensee to 
purchase unpatented materials from the patent owner. The Court 
announced the principle that any such practice which forecloses com- 
petitors from access to any substantial market is illegal per se. 

In 1948 the Supreme Court decisions in the cases of United Staies v. 
United States Gypsum Company (333 U.S. 364) and United States v. 
Line Material Company (333 U.S. 287) clearly proclaimed that it is 
unlawful under the antitrust an to regiment an industry and to 
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eliminate price competition therein by the issuance of substantially 
identical patent licenses to substantially all of the members of the 
industry, when these patent licensing agreements permit the patent 
owner to fix the price at which each of its licensee-competitors can sell. 

In 1948, in United States v. General Electric Corporation (80 F. 
Supp. 989), the district court declared to be illegal the systematic 
aggregation of large numbers of patents for the purpose of obtaining 
monopoly control of the industry to which those patents relate. 

Before a discussion of international cartel cases is undertaken, 
there should be emphasized the really important accomplishment of 
the Division in securing the clarification of law which has resulted 
from the patent cases brought by the Department. Each decision 
has had economic consequences far beyond the relief which was se- 
cured in the industry directly involved in the litigation. 

The pronouncements by the Supreme Court of important legal 
principles relating to abuses of patent privileges has resulted in the 
voluntary elimination of similar practices in many other industries. 
There are definite facts proving that literally and actually thousands 
of price-fixing provisions in patent-licensing agreements have been 
voluntarily canceled by the parties thereto following the decisions of 
the Supreme Court in the above-described cases. 

The improper use of sages: to stifle competition and, moreover 
actually to stifle and deter technological progress, was an extremely 
widespread practice and was rapidly increasing at the time the De- 
partment of Justice first commenced its investigation of patent 
abuses. Not the least of the benefits gained from these important 
cases is the fact that a clarification of the law furnishes additional 
guides to businessmen so that they may be more fully aware of 
unlawful types of activities. 

International cartels —The grand-jury investigation of patent abuses 
commenced in 1939 led promptly into the field of international cartels, 
which are agreements among concerns in different countries, designed 
primarily to enhance their respective profits by reducing competition. 
This result is sought by direct price-fixing agreements, allocation of 
production and sales, division of trade territories, exclusion of new 
enterprise, and other similar devices. The Department’s interest in 
cartel cases was accentuated in 1940 and 1941 when it became ap- 
parent that international cartels, among other things, were responsible 
for shortages of materials which were vital to the defense effort of 
our Nation and those courtries which afterward became our allies. 

Cartel agreements had been directly responsible for deterring and 
retarding increases in productive capacity for finished materials as 
well as for shortages in raw or semifinished materials. Not only did 
cartels exercise a very direct and real restraint upon our foreign trade 
and commerce, but they also directly affected our internal domestic 
economy since they limited and affected the flow of necessary materials 
to this country. 

The TNEC hearings disclosed information which led the Depart- 
ment into an investigation of cartel agreements which disclosed that 
American firms In ever-increasing numbers had been trying to cir- 
cumvent the prohibition upon restraints on foreign commerce by par- 
ticipating in cartels under the guise of patent-licensing agreements on 
products and processes, and through misuse of the Webb-Pomerene 
Act permitting cooperation to promote our foreign trade. 
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The more significant decisions which resulted from our cartel cases 
include the following: 

United States v. National Lead Company (332 U.S. 319 (1947)), 
in which the Supreme Court held that the division of world markets 
through an international patent pool constituted a violation of the 
Sherman Act. It also established the further principle that a foreign 
company, jointly owned by an American company and its principal 
foreign competitor, could not lawfully be used to implement the illegal 
division of world territories. 

United States v. Timken Roller Bearing Company (341 U. S. 593 
(1951)) extended the ruling in the National Lead case to declare unlaw- 
ful a division of world markets and suppression of competition in our 
foreign trade through the restrictive use of trade-marks. 

In United States v. Alkali Export Association (325 U.S. 196 (1945)), 
it was held that the Webb-Pomerene Act was intended to facilitate 
competition in our export trade, and was not intended to promote 
collusion and restrictive practices in international markets; and that 
this act does not exempt from the Sherman Act the otherwise unlawful 
activities of an export association, organized under the Webb-Pomerene 
Act. 

In addition to the direct benefit which the economy of the United 
States has gained as a result of our cartel cases, another, perhaps in- 
tangible, result which may prove to have tremendous significance to us 
and to the world in the future is the fact that our cartel cases have 
helped to bring to the attention of other nations a partial comprehen- 
sion of the benefits which flow from a free competitive economy. 
Delegations of businessmen and governmental officials from England, 
France, Germany, and Japan, and individual businessmen and 
governmental representatives from many other friendly countries, 
have come to the United States for the primary purpose of studying 
our antitrust laws. They have sought to gain an understanding of 
the principles which they apparently believe, more than any other 
single thing, have given to the United States its dynamic economy 
and its tremendous productive capacity. 

Exclusive-dealing contracts and tie-in sales —A device which has been 
used effectively to limit the market which is available to competitors, 
and thus to suppress competition, has been the ‘“exclusive-dealing 
contract”’ by which one producer is able to secure exclusive access to a 
substantial part of the market for his product. 

In United States v. Standard Oil Company of California (337 U. S. 
293 (1949)) the defendant entered into contracts with approximately 
6,000 independent service stations in the western area of the United 
States, by which these independent stations were required to purchase 
from Standard their entire requirements of gasoline and other petro- 
leum products. These service stations were also required to handle 
exclusively certain other products, including tires, batteries, and other 
automotive accessories, sold from Standard or by companies with 
whom Standard had a contract to buy. The Government contended 
that the effect of these exclusive-dealing contracts was to deprive other 
producers of petroleum products, and ‘other sellers of automotive ac- 

cessories of access to a substantial part of all distributive outlets for 
these products. 

The district court held that these arrangements violated the — 
man Act and section 3 of the Clayton Act. The Supreme Court, i 
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1949, affirmed the district court judgment in holding that these con- 
tracts violated the Clayton Act, and ruled that it was unnecessary to 
determine whether they also violated the Sherman Act. The con- 
clusions reached in this case were reinforced by the decision of the 
Supreme Court in United States v. Richfield Oil Corporation, on April 
21, 1952, in which the Court again held for the Government on sub- 
stantially similar issues. 

@ Reference has been made to the case of United States v. International 
Salt Company, in which the Supreme Court held that a producer could 
not use a lawful patent monopoly on one commodity to compel a buyer 

r licensee to purchase exclusively from the patent owner another 
cua ‘d product, thereby extending the effective scope of the patent 
monopoly beyond the limits of the patent. 

The Department has recently filed a case (United States v. Investors 
Diversified Services, Inc., District Court, Minnesota) seeking to have 
the courts declare to be unlawful the practice of a mortgage lender in 
requiring the borrower to place through the mortgage lender the fire 
and other hazard insurance on the-mortgaged premises. There has 
arisen a rather widespread practice among lending institutions to 
require those who borrow money on residential and other buildings 
to purchase the necessary hazard insurance through the lending insti- 
tution rather than through insurance companies and agents of the 
borrower's own choice. It is conte nded by the Government that this 
practice unlawfully deprives other insurance agents and insurance 
companies of an opportunity to compete with the mortgage-lending 
institution for the business of placing and writing the insurance on 
the mortgaged premises. 


Problems and activities arising from partial exemptions from the anti- 
trust laws 

During the period from 1914 to the present time, the Congress 
has created partial or complete exemptions from the Sherman Act 
with respect to certain types of activities of certain groups or seg- 
ments of our economy. 

The Clayton Act provides that nothing contained in the antitrust 
laws shall be construed to forbid the existence and operation of 
labor, agricultural, or horticultural organizations under certain cir- 
cumstances. The Norris-LaGuardia Act of 1932 contained a more 
specific exemption of labor unions. In determining the precise scope 
of this exemption, the Department has instituted a number of actions 
involving labor unions. 

In United States v. Hutcheson (312 U. S. 219 (1941)) a businessman 
was involved in a jurisdicational dispute between two labor unions, 
both of which claimed the exclusive right to represent laborers who 
were employed by him. Suit was instituted by the Department on 
the theory that the business concern, which was ready and willing 
to meet the demands of either of these unions, should not be closed 
down because of a dispute between the unions. The Supreme Court, 
in 1941, held that the Clayton and Norris-LaGuardia Acts conferred 
immunity on labor organizations for all activities related to the better- 
ment of wages, hours, and working conditions, as long as the labor 
unions were acting independently and not in collusion with business- 
men. A similar decision was handed down by the District Court 
for the Northern District of Illinois in United States v. American 
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Federation of Musicians (47 F. Supp. 304 (1942), aff’d 318 U.S. 741 
(1943)), in which the Government complained that a conspiracy to 
prohibit the transcription or broadcasting of tunes, unless the broad- 
casting stations would employ ‘‘standby musicians,’ constituted a 
restraint on commerce beyond that exempted by the Norris-La- 
Guardia Act. 

A number of antitrust actions filed by the Department have in- 
cluded labor unions as defendants in situations in which they have 
combined or conspired with businessmen ‘to fix selling prices or to 
promote monopoly. These cases have usually involved a conspiracy 
among businessmen to eliminate competition or to limit the flow of 
goods to channels or distributors designated by the conspirators. 
The participation of the labor unions in such conspiracies has been 
most frequently that of a policeman or enforcing agency, in that 
unions have refused to supply labor to businessmen who have not 
gone along with the conspiracy. The Department has secured con- 
victions in a number of cases of this nature. 

Another field of partial exemption from the antitrust laws similar or 
related to that granted to labor unions is the exemption granted to 
cooperative associations of farmers and fishermen. 

In United States v. Borden Company (308 U.S. 188 (1939)) a farm 
cooperative was charged with conspiring with a group of milk dis- 
tributors to suppress and eliminate competition between those dis- 
tributors in the sale of milk. The Supreme Court held that the exemp- 
tion given to a farm cooperative would not permit it to conspire with 
businessmen, who buy the products of the cooperative, to fix the prices 
at which the businessmen resell those products to consumers. 

In another recently decided case, United States vy. Local 36, IFAW A 
(177 F. 2d 320 (1949)), a group of boat owners and fishermen joined 
together in southern California in what was called a union. This 
union determined the prices to be paid for fish to the boat owners by 
dealers and picketed and boycotted dealers who refused to agree to 
pay the prices fixed by the union. The defendants made a twofold 
defense. On the one hand they claimed to be a labor union and 
contended that their activities were immunized by the Norris-La- 
Guardia Act. On the other hand they claimed to be a fisheries 
cooperative and thus were exempt from the antitrust laws. 

The Government contended that there was no employer-employee 
relationship between the boat owners and fishermen on the one hand 
and the fish dealers who bought their fish. In the absence of this 
employer-employee relationship, the Government contended that 
the picketing by the union constituted an unreasonable restraint of 
trade. With respect to the defense that defendants were a fisheries 


cooperative, the Government pointed out that agricultural and 


fisheries cooperatives are not authorized to compel buyers to buy 
«xclusively from the members of the cooperative, and that defendants’ 
activities in picketing and boycotting recalcitrant dealers constituted 
a Sherman Act violation which was not exempted by the Clayton Act 
or the Fisheries Cooperative Act. The district court and the Circuit 
Court of Appeals for the Ninth Cireuit sustained the Government’s 
position. 

Another field in which a partial exemption to the Sherman Act has 
been granted by the Congress relates to resale-price maintenance 
activities. Prior to the Miller-Tydings amendment to the Sherman 
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Act in 1937, the Supreme Court held that it constituted a violation 
of the Sherman Act for a manufacturer to enter into contracts with 
retail distributors whereby they were required to scll to consumers at 
prices fixed by the manufacturer. Following the enactment by 
many States of so-called “fair trade” laws, which authorized resale- 
price maintenance contracts between the owners of brand names 
and distributors of the products covered thereby, the Congress 
enacted the Miller-Tydings amendment, which declared that such 
contracts, if lawful in the State of resale, should not be construed to 
violate the Sherman Act. This amendment specifically provided 
that horizontal agreements among manufacturers, wholesalers, or 
retailers should not be authorized. 

Since the enactment of the Miller-T'vdings amendment, the Depart- 
ment has instituted several actions charging associations of retail 
and wholesale distributors with having unlawfully conspired to compel 
manufacturers to enter into fair-trade contracts, and to determine 
and fix the resale prices set forth in those gontracts. In each of these 
actions, the defendants entered pleas of nolo contendere and paid 
substantial fines. 

In 1951, in Schweqgmann Bros. v. Calvert Corp. (341 U. S. 384), the 
Supreme Court held that the Miller-Tydings amendment does not 
legalize the binding of nonsigners of resale-price maintenance con- 
tracts insofar as interstate commerce is concerned. Numerous 
schemes or devices were promptly developed, by persons inter rested 
in maintaining resale prices, as substitutes for the “nonsigner” pro- 
vision of the State laws. ‘The Department at- present has several of 
these schemes under investigation, and recently filed an action against 
the Sunbeam Corp., charging that its scheme to maintain resale 
prices is not exempted by the Miller-Tydings amendment. 

The various State public-utility- regulation laws, under which a 
State agency determines the prices to be charged to the public by publie 
utilities, constitute an area of price fixing to which the Sherman Act 
does notapply. The Supreme Court has held that the action of a State, 
in requiring businessmen to engage in @ course of conduct which re- 
strains trade, does not come w ithin the condemnation of the Sherman 
Act, since such activity by a State, pursuant to State law, does not 
constitute a combination or conspiracy within the meaning of the 
Sherman Act. 

The establishment by the Congress of regulatory agencies in the 
field of transportation, communications, and power, has created a 
number of twilight zones in which it has not been clear whether the 
antitrust laws can be applied to restrictive practices on the part of 
these regulated industries. The Department has taken the position 
that if a regulatory agency is given specific power to immunize from 
the antitrust laws certain types of activities, and if that agency utilizes 
this power, then the antitrust laws do not apply. However, the De- 
partment has contended that activities of regulated industries of a 
nature beyond the power of the regulatory agency to approve, or 
activities which have not been approved by the regulatory agency, 
even though it might have given its approval, still come within the 
purview of the Sherman Act. This position appears to be fully sup- 
ported by a long series of Supreme Court decisions in various fields 
involving different regulatory agencies. 
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As a result of cases brought by the Department concerning activities 
of railroads in restraint of competition, of a nature beyond the power 
of the Interstate Commerce Commission to approve, legislation was 
introduced in the Congress and passed over the veto of the President, 
giving to the Interstate Commerce Commission the right to consider 
and give approval to certain types of collective action by railroads 
which limits or suppresses competition. As a result of this legislation, 
commonly called the Bullwinkle Act, the application of the Sherman 
Act to common carriers by rail has been materially limited. 

In a decision handed down earlier this year in Far East Conference 
v. United States (342 U.S. 570) the Supreme Court held that a com- 
plaint charging violations of the Sherman Act must be dismissed be- 
cause the conduct involved was also subject to the jurisdiction of the 
Federal Maritime Board under the Shipping Act. The complaint 
charged a conference of steamship lines with conspiring to exclude 
competitors by charging higher rates to shippers refusing to agree to 
patronize conference members exclusively. ‘The Court ruled that the 
Government’s appropriate remedy was to institute a proceeding before 
the Federal Maritime Board. It cannot be determined, as yet, what 
impact this decision in the shipping field will have on the continued 
effectiveness of the Sherman Act in other areas subject to regulatory 
agencies. 

Mention should be made of an area in which the Department of 
Justice has been effective in securing reversal of improper actions by 
regulatory agencies which would have the effect of improperly and 
unduly restraining competition. When an order is issued by a 
regulatory agency, and this order is attacked in the Federal courts 
on an appeal, the Department represents the agency involved. 

In instances in which the Department considers that the agency 
acted properly within the scope of its lawful authority, the Department 
seeks to have the action sustained by the courts. In recent years, how- 
ever, there have been instances in which the Depzrtment believed 
that the regulatory agency had acted improperly and had issued 
orders or regulations which unduly restrained trade and were injurious 
to the public interest. In several of these instances the Department 
of Justice has ‘‘confessed error’ on behalf of the Government. When 
this action has been taken, attorneys for the agency in question have 
presented to the court the arguments on behalf of the agency, and the 
Department of Justice has presented arguments for reversal of the 
agency’s action. In practically every instance in which the Depart- 
ment has confessed error, the courts have agreed with the position 
taken by the Department and have reversed the action of the regu- 
latory agency. 

A brief description of some of these actions will demonstrate the 
importance of the action taken by the Department. In /nterstate 
Commerce Commission v. Mechling (330 U.S. 567 (1947)), the Commis- 
sion approved railroad rates on grain by which transportation charges 
from Chicago to eastern points were higher in the case of grain which 
reached Chicago from the West by water transportation than in the 
case of grain which reached Chicago from the West by rail. The 
purpose of this discriminatory rate structure was to penalize shippers 
of grain who used water transportation for part of their shipment, 
and rail for the remainder, thus discouraging the use of cheaper water 
transportation from points west of Chicago. 
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The Supreme Court upheld the contention of the Department that 
the Commission committed error in approving this rate structure, and 
farmers who could use water transportation were saved a great deal 
of money. 

Other cases in which the Department has confessed error, and the 
courts have taken action to cure the situation to which the Depart- 
ment has objected, include James McWilliams Blue Lines, Ine. v. 
— States (100 F. Supp. 66 (1951)), Tennessee Valley Authority 

. United States (96 F. Supp. 409 (1951)), New York Central Railroad 

. United States (99 F. Supp. 394 (1951)), Zsbrandtsen Co. v. United 
States (81 F. Supp. 544 (1948)), and Sakis v. United States (103 F. 
Supp. 292 (1952)). In all except the Sakis case, the Department of 
Justice was upheld, and in the Sakis case the same result was obtained 
by a suggestion from the court that the Commission reopen its case 
for further consideration, which has been done. In a great many 
cases of economic significance, the Department has acted to uphold 
actions of regulatory agencies and has been successful in well over 
90 percent of these cases. 

In addition to the above types of activity, the Department has 
initiated or participated in numerous proc eedings before regulatory 
agencies, including the Interstate Commerce Commission and the 
Civil Aeronautics Board. The Department has succeeded in having 
the Interstate Commerce Commission refuse to approve certain 
vicious and undesirable provisions contained in agreements among 
carriers in setting up rate bureaus and determining the procedures 
thereof. 

The Department has initiated a series of more than 20 so-called 
“reparation cases’’ before the Interstate Commerce Commission in 
which the Department contends that rates charged the Government 
by railroads for the transportation of commodities during World 
War II were excessive and unreasonable. In these actions the 
Department is seeking to have the Commission determine what the 
proper and reasonable rate should have been, and to require the rail- 
roads to repay to the Government the difference between the arbitrary 
and unreasonable rates actually charged and the amount which should 
have been charged under proper and reasonable rates. Many millions 
of dollars are involved in this series of cases. 

Consent judgments 


Section 5 of the Clayton Act amends the Serman Act to provide 
that a final judgment or decree rendered in any civil or criminal action 
brought by the United States for violation of the antitrust laws shall 
be prima facie evidence against the defendants in any action which 
may be brought by injured persons for treble damages. This section 
contains a proviso to the effect that it shall not apply to “consent 
judgments or decrees entered before any testimony hes been taken.”’ 
The purpose of the Congress in enacting this proviso was to encourage 
the settlement of antitrust litigation, on a basis satisfactory to the 
Government, without the expense and delay of lengthy litigation. 
Of 171 civil antitrust actions terminated between 1935 and 1950, 134 
were settled by consent judgment and 37 were tried. 

The advantages to both Government and defendants of settling 
the delicate and complex economic tssues of an antitrust proceeding 
by the consent judgment technique of informal conferences have been 
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repeatedly tried and found to be valid. Certainly, from the Govern- 
ment’s standpoint, such a procedure leads to a greatly accelerated 
disposition of cases, and at substantially less cost than that involved 
in court trial. 

rhere is another, and equally cogent, advantage to the Government 
insofar as the public interest is concerned in the consent decree technique 
of disposing of antitrust cases. Because such settlement negotiations 
are conducted in an informal atmosphere detached from the formal 
records of courtroom litigation there oftentimes results a degree of 
latitude with respect to relief which would not otherwise prevail. 

While to a certain extent it may be true that a consent judgment, 
framed as it is to the particular necessities of a given case, cannot 
serve as legal precedent in another context, such judgments are con- 
sistent with principles announced in litigated cases and in many in- 
stances contain relief beyond the pronouncements of court opinions 
in those cases. 

In consent decree negotiations, it has been the policy of the Depart- 
ment not only to block the particular devices which have been used 
by defendants to suppress competition, but to go further and prevent 
the utilization of other means by which illegal restraints might be 
reimposed. In so doing, it is not at all unlikely that the final ne- 
gotiated settlement may prohibit the defendants from acts which, in 
another context, might be perfectly legal. The proposition of pro- 
hibiting, in an antitrust setting, acts otherwise legal was clearly 
approved by the Supreme Court in 1947 in the International Salt case 
(332 U. S. 392). 

Many antitrust cases involve complicated patent licenses and 
cross-licensing arrangements. In some of these cases, where the 
patent abuse has been especially aggravated, or where more far- 
reaching relief than reasonable royalty licensing appears to be re- 
quired, consent judgments have been entered requiring compulsory 
royalty-free patent licensing. For example, in the consent judgment 
entered in the Libbey-Owens-Ford case (C. C. H., 1948-49 Trade 
Cases, par. 62323), involving flat glass products, royalty-free licensing 
of almost 200 patents was required, while compulsory licensing upon 
reasonable royalties was required of over 700 patents. It should be 
mentioned, in passing, that the purpose of a judgment provision of 
this character is not to punish the patent owner, but to assure the 
publie of relief necessary to the restoration of competitive conditions 
in the industry. 

In the patent field there is another and closely related problem 
often dealt with in consent judgments. It is the problem of one or 
more industrially dominant patent owners granting liceases to com. 
petitors under basic industrial patents, upon the condition or under 
standing that the licensee will grant back to the licensor licenses 
under improvement or other patents owned by the licensee. The 
Department of Justice does not approve of such a practice because, 
from a competitive standpoint, it enables a dominant concern to con- 
trol substantially all of the patents in the industry. To require only 
compulsory patent licensing would be insufficient in such a situation. 
Adequate relief requires—and it has been secured in several consent 
judgments—that such compulsory licensing be without any condition 
or understanding with respect to the grant back of licenses under 
other patents owned by the licensee. The Department’s position tn 
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this respect has been sustained by the courts in United States v. 
Aluminum Company of America (44 F. Supp. 97 (1942)) and United 
States v. U.S. Gypsum Co. (340 U.S. 76 (1951)). 

Two other vitally important areas of patent abuse have also been 
attacked in consent judgments. ‘These have to do with (1) the pro- 
hibition of the tying-in of trade-marks with patent licenses and (2) 
the requirement that, in order to make compulsory patent heensing 
a reality, defendants likewise make available to a licensee technology 
relating to the licensed patents. 

The Department has taken the position that the tying-in of trade- 
marks and patents results in an undesirable restraint of competition. 
The proper function of a trade-mark is to denote the origin of the 
trade-marked article. When the patentee applies a trade-mark to a 
patented article, the trade-mark, in effect, for the duration of the 
patent, becomes a generic or descriptive name for the product rather 
than serving its proper function. Under these circumstances one who 
is a licensee under the patent, must, of necessity, use the patentee’s 
trade-mark in order to gain access to the market. Such an arrange- 
ment, from a competitive standpoint, serves as a ready means by 
which the patentee can prevent his licensee from building up con- 
sumer acceptance and good will for the. licensee’s own brand names. 
The consent judgments in the Electric Storage Battery (C. C. H. 
1946-47 Trade Cases, par. 57645) and U. S. Pipe and Foundry Com- 
pany (C. C. H. 1948-49 Trade Cases, par. 62285) cases are important 
elena in consent judgment relief prohibiting the tying-in of 
patents and trade-marks. 

In some instances it would be futile to make patents available for 
use by competitors unless technological “know-how” is also imparted 
so that the patents can actually be commercially utilized. In certain 
consent judgments, provisions for accomplishing this objective have 
been included. 

Probably the most frequently used method of making technology 
available is to require publication of a technical manual, either to 
be sold without profit by the defendant or deposited in centrally 
located libraries throughout the country. In United States v. Tech- 
nicolor (C. C. H. 1948-49 Trade Cases, par. 62338) and in United 
States v. International Nickel Company (C. C. H. 1948-49 Trade 
Cases, par. 62280) this type of relief was granted. The National 
Lead case (332 U.S. 319 (1947)) upholds the appropriateness of this 
type of general relief. 

In no two cases are the facts identical, and the relief in any anti- 
trust judgment—whether by consent or after litigation—must be 
tailored to fit each particular case. It is basic, in the view of the 
Department of Justice, that relief to undo an existing trade restraint 
must be directed not only to the forces which created the restraint 
but also to the legal and economic arrangements which perpetuate it. 
Such a course is not only remedial but prophylactic as well. This 
approach means that, even if the basic course of action originated 
from conspiracy, a consent judgment may properly, and often does, 
enjoin individual acts of the defendants which would tend to reestab- 
lish the same, or similar, industry pattern. 

Finally, the Department has, in several instances—the best known 
of which is the consent judgment in the flat glass case (United States v. 
Libbey-Owens-Ford Glass Co., C. C. H. 1948-49 Trade Cases, par. 
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62323)—teserved for itself, in effect, an opportunity for a second look 
as to the effect of the judgment relief and, if dissatisfied with its 
second look, to reopen the proceedings for divestiture, divorcement, 
or dissolution relief. 

The instances in which this type of provision has been included 
have been cases in which the Department initially has been of the 
opinion that divestiture or some other similar type of relief was 
necessary or appropriate to the restoration of competitive conditions 
in the industry. However, during its study of the relief features, 
the Department has been satisfied that, from an economic stand- 
point, competition might be restored without recourse to such a 
drastic remedy—a remedy to which, incidentally, defendants are 
almost never willing to consent. The Department has, therefore, 
entered consent judgments in these instances without the drastic 
remedies. of divestiture, divorcement or dissolution, and, at the same 
time, has preserved for itself the right to seek relief of this character 
from the court in the event that future conditions in the industry 
indicate the necessity for it. 

The Department’s consent judgment program not only permits the 
disposition of more cases at a substantial saving to the taxpayer, 
but affords an opportunity in informal negotiation conferences to 
delve more deeply into the complex pattern of industry economics and 
practices and to obtain a more effective relief program than would be 
the case in litigation. 

In addition to the actual negotiation of settlements, the Department 
is constantly called upon to interpret the language of judgment 
provisions, apply such interpretation to given factual situations, 
and, in the course of its general enforcement work, to investigate a 
multitude of complaints and inquiries from persons whose business 
and economic interests are, in one way or another, affected by judg- 
ments, either litigated or consent. 


Conclusion 


It has been the purpose of this report to set forth the principal 
problems in antitrust enforcement which have been encountered since 
the passage of the Sherman Act and to describe the degree of success 
with which those problems have been met. 

It would be inaccurate to assert complete success in the struggle 
of the Department of Justice to eradicate those devices which have 
been utilized in an effort to dominate and control our free economy, 
for it is perhaps inevitable that the ingenuity of a certain proportion 
of those engaged in private enterprise will constantly seek means of 
escaping the hazards of competition. 

But the vigilance of the Department has helped keep our ever- 
expanding economy flexible. Not only has direct enforcement eradi- 
cated specific evils, but the deterring knowledge that violations will 
be prosecuted has had the salutary effect of indirect enforcement in 
preventing many other violations. 

Through antitrust enforcement, rigidities in our economy are 
prev ented, thus permitting new business to dev elop and small business 
to grow. The strength and prosperity of the Nation are based on a 
healthy and vigorous competitive system 





APPENDIX 





CONCENTRATION OF Economic PoweEr 


STATISTICAL EVIDENCE OF CONCENTRATION OF POWER 





('oncentration in 1937 

The best statistical evidence of the concentration of industry was 
published by the Temporary National Economic Committee, in 
Monograph 27, for the census year 1937, covering about 1,800 product 
classifications. This tabulation showed, among other things, the 
“concentration ratio’ represented by the four largest producers of 
each product—that is to say, the percentage of the total value of pro- 
duction represented by the four largest companies. 

As a sample of the degree of concentration of power in American 
industry, there is shown in the table below for about 60 important 
products the concentration ratios of the four largest companies in 
1937 as reported in TNEC Monograph 21. 

The sample table begins with a concentration ratio for four com- 
panies of 100 percent for inlaid linoleum and watt-hour meters. The 
other listed products ranged downward through 80 and 90 percent 
concentration to granulated sugar at 75.8 percent. 

At the end of the table is a list of important products in which the 
number of producers was too small to publish, that is, less than four, 
but in which the concentration ratio was “above 75 percent.” As a 
matter of fact, this list contains several products which approach 
monopoly conditions of production and distribution. For example, 
in corn sirup, two companies dominate; in photographic films, one or 
two companies; in plate glass, two companies; and in cash registers 
one company. The same is largely true with respect to telephone 
apparatus. 
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Percentage of total production of important products by the 4 largest producers in 1937 


j If ¥ | 
| Percentage || Percentage 








: produced || | produced 
Product | by 4 largest || Product vy 4 largest 
| companies || companies 
j 1? j 
Inlaid linoleum Niel Mirale tii 46 alert 100.0 || Combines, harvester-thrasher, 6-foot 
Watt-hour meters, elternating-current._| od ge OU, ee 79.1 
Refrigerator cabinets, domestic... ____.. 98.6 || Steel plates, universal...._.._________- 79.0 
Asbestos shingles_. Slee inthe 07.4 || Track and Dus tives................... 78.8 
Coal-tar products, crudes ~ 95.6 || Radio-receiving sets, be yond standard 
Power transformers, 501 kilow atts and broadcast, ete __ ec a 78.0 
over___. 95.0 || Incandescent lamps | (large) 78.0 
Typewriters, standard 91.2 || Domestic refrigerators, 6- to 10-foot 76.8 
Radio-recei ving tubes for replacement, Canned meats 76.5 
alternating current, glass and metal 91.2 Passenger-car tires : 76.5 
White lead in oil, pure .6 | Granulated sugar 75.8 
Tractors “all purpose’’ wheel type, 30 Produced by companies too few to 
horsepower and over, rubber tires... 90. 6 publish: 
Aluminumware, cast d 90.5 Steel rails ees 
Copper plates and sheets uid 90.5 Car locomotive wheels, rolled and 
Passenger cars and chassis 90. 4 forged ( 
Milk bottles ; Ss £9.0 Lead oxides; titharge (3 
Synthetic nitrogen ; 1 89.0 Beer cans 
Cultivators, 3, 4, 5, and 6, tractor- Corn and other sirups : 
drawn or mounted abd 88. 6 Electric household ranges, 214 
Steam turbines, other than marine 87.0 kilowatts or over 
Steel strips and flats, hot-rolled for Steel: sheet and tin plate 
cold rolling. ........ 86.0 Stainless-steel plates and sheets ( 
Window glass 7 eae og 85.0 Films, except X-ray ; ( 
Cigarettes oh 84.8 Sensitized photographic paper ___- (3) 
Gypsum, neat plaster 4 a4 84.7 Beer bottles 
Sewing machines .  eemnadha 284.0 Lighting glassware, including elec- 
Tin cans ._. . 1 84.0 trie-light bulbs ( 
Steel-rolled blooms and billets for Camera, including motion- pictur re 3 
forging t j a3.8 Flat glass, other (plate glass, ete. 
Adding ms achines _ a 83.1 Sanitary cans, including con- 
Rubber arctics and gaiters 82.9 densed-milk cans 
Aluminum ingots 81.7 Cash registers, etc 
Matches, strike anywhere 81.5 Storage batteries, other 
Wire and cable, paper-insul: ated __ 81.3 Spark plugs : 
Synthetic fabrics (rayon, ete.) ...-- 781.0 Telephone and telegraph appa- 
Soap rN ata ; 280.0 ratus (3) 
Locomotives. __- ' 80.0 Canned soups ‘ (*) 
Rayon yarns by denie i 100 (88-112) __ 79.4 Mattresses, innerspring ; (%) 
Motors, direct-current 1- to 200-horse- Cartridges 
power... _.. ails 79.4 


1 By 2 companies. 
2 By 3 com panies. 
3 Above 75 percent. 


Source: TNEC Monograph No. 21 with additional information from Kefauver subcommittee report, 
H. Res. 64. 


Concentration in 1947 


About 10 years after the report of the TNEC Monograph on Con- 
centration in 1937, the Secretary of Commerce, Mr. Sawyer, prepared 
for the use of the Subcommittee on Study of Monopoly Power of the 
House Judiciary Committee a report on the concentration of industry 
for the year 1947, but covering only about 450 census classifications. 
This tabulation showed concentration ratios based upon the volume of 
shipments for 4, 8, 20, and 50 companies under each of the commodity 
groups reported. These broad classifications concealed many high 
concentration ratios for particular products. 

However, some of the product classifications in the Sawyer report 
were sufficiently restricted to make the concentration ratios  signifi- 
cant. Such subjects as primary aluminum, cigarettes, matches, and 
typewriters are as specific in the 1947 tabulation as in the TNEC 
report of 10 years earlier. Therefore some significant classifications 
in the Sawyer report are shown in the attached table. 











38 DEVELOPMENT OF THE ANTITRUST LAWS 


The table for concentration ratios for four companies in 1947 begins 
with primary aluminum at 100 percent and runs down in descending 


order to hand saws and the products of thread mills with a ratio for 
the four companies just above 65 percent. 


Percentage of total shipments of important products by the 4 largest producers in 1947 


Sawyer report, 1947 














Product Num- Percentage 
berof | Valueofship- | shipped by 
com- | ments 4 largest 
panies | companies 

Primary aluminum . : 3 $161, 010, 000 100. 0 
Telephone and telegraph equipment ; : : 50 689, 182,000 | 95.7 
Electric lamps astieamee ues : 35 203, 248, 000 91.8 
Locon»%tives and parts 3 a 33 354, 706, 000 90.7 
Cyelic (coal-tar) crudes - - 5 Ps Sd 3 60, 639, 000 | 90.6 
Cig rettes i~s é ‘i 19 1, 131, 891, 000 90.4 
Flat glass ; 15 242) 805; 000 | 88.1 
Steam engines and turbines ach 15 129, 921, 000 87.6 
Gypsum products : 33 127, 543, 000 | 84.6 
Matches baa 18 56, 657, 000 82.7 
Compressed and liquefied gases i a 69 93, 489, 000 82.6 
Rubber footwear 7 20 198, 691, 000 80.7 
Exolosives = ‘i ‘ ean 35 ~ 136, 356, 000 80.4 
Hard-surface floor coverings (linoleum, etc.) aK! ek 14 174, 736, 000 | 80.3 
Primary copper.__. j tanith u (*) 80.0 
Typewriters . donate ia bate 23 153, 924, 000 79.4 
Soap and glycerin ‘ ’ 223 1, 085, 789, 000 79.0 
Phonograph records. __. : oti 96 110, 184, 000 73.8 
Synthetic fibers ; 22 705, 271, 000 78.4 
Tin cans and other tinware _- : . atta 102 679, 860, 000 77.8 
Corn products (sirups, etc.) ie seteinoasiile tly 7 459, 978, 000 77.2 
Sewing machines : oo ARES ’ 69 97,011, 000 77.1 
Tires and inner tubes - 35 1, 547, 040, 000 76.6 
Primary batteries (dry and wet) 23 85. 045, 000 76.4 
Primary lead ‘ota ae 6 (*) () 

Cereal preparations : a ; 55 284, 666, 000 74.9 
Linseed-oil mills - a ; : 2 12 | 192, 173, 000 74.7 
Distilled liquors, except brandy , ore 144 | 870, 235, 000 74.6 
Electronic tubes - _- coe 32 124, 518, 000 73.2 
Transformers ‘ iene oe 134 346, 968, 000 72.9 
Biscuits, crackers, and pretzels 249 | 540, 222, 000 71.5 
Alkalies and c4lorine ; 18 298, 560, 000 70.1 
Cane-sugar refining : ; 17 818, 430, 000 69.9 
Computing and related machines ; 50 293, 469, 000 | 69.0 
Medicinal chemicals ss Seed . ‘ SS 201, 761, 000 68. 5 
TIN ai a cing (eh is stm ial esbiciben ll ‘ Sco sali cia Mes ion 17 262, 872, 000 68.4 
Chocolate and cocoa products_...........- ; Sedishchwa cael é 31 349, 907, 000 67.9 
Tractors ss caetcralinaad a a al 86 899, 841, 000 67.3 
Blast furnates Ate Fee ee Sb ied Since 33 1, 713, 945, 000 | 67.3 
Engine electrical equipment. ._........--- ee intact aa 100 353, 339, 000 66.8 
Hand saws and saw blades i ee ST ald Sa : . 81 70, 430, 000 | 65.5 
intel We reas) old ck eetaatis ges 83 154, 269,000 | 65.3 


4 Not available. 
2? Data withheld to avoid disclosing the operations of individual companies. 





Source: Sawyer report to Monopoly Subcommittee of the House Judiciary Committee, 1949. 


A more detailed analysis of the degree of concentration of produc- 
tion in a few large companies is set forth below, with four important 
American industries selected for further examination. These are the 
chemical industry, electrical products, farm machinery, and steel 
products. The use of these industries, and of certain companies in 
them, is illustrative and is not for the purpose of implying violations 
of the antitrust laws by the enterprises whose business affairs are 
analized. 
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SOURCES OF MONOPOLY POWER 


Among the indicia of monopoly power of great corporations are the 
following: 

1. Large size and great financial resources 

2. Vertical integration of the productive processes from the raw 
materials to the sale of the finished products. These may involve 
mines, timber, some agricultural crops, transportation by land and 
water, fabri icating factories, and elaborate marketing organizations. 


Size and financial resources 


Frem the economic point of view, the financial resources required 
to establish a competitive unit in some American industries is almost 
prohibitive of new entry into the business. There is no implication 
that the size alone of many large corporations violates the antitrust 
laws but the economic practicability of the entrance of new competi- 
tion is bound to be sharply limited if a few big companies dominate an 
industry. 


Vertical and horizontal integration 


One great source of economic power in American industry is the 
growth of many of ee hare corporations both vertically and hori- 
zontally. That is to say, they own their raw material in the ground 
or in the forests and casted all the processes through the finished 
products. They also expand horizontally by buying or building addi- 
tional production facilities at numerous stages in the chain. For 
example, some of the great steel companies own iron mines at widely 
scattered points in the Western Hemisphere. Their blast furnaces 
and steel mills are scattered from the Atlantic to the Pacific coast. 
The United States Steel Corp. has nearly 350 steel furnaces scattered 
from Pennsylvania to California and from the Great Lakes to the 
Gulf of Mexico. 

The major oil companies have, in similar manner, grown both 
vertically and horizontally. The oil fields of some of the companies 
are scattered around the globe. Pipelines and ocean tankers connect 
them with oil refineries in various parts of the world and many of the 
companies have marketing subsidiaries in all of the important 
countries. 

Conglomerate integration 


An extension of the idea of horizontal integration is the spread of 
big companies into the production and sale of a conglomerate list of 
products. Each product bolsters the others even to a greater extent 
than homogeneous expansion because the variations in industrial con- 
ditions do not affect all industries simultaneously. Thus, a company 
heavily engaged in the production of glass and paint on the one hand, 
and numerous chemical products on the other, is well insured against 
minor economic storms. 

The great chemical and electrical companies are the best examples 
of economic power growing out of conglomerate ‘aa Although 
electric turbines and home refrigerators are technically electrical 
products, yet from the marketing ‘point of vine they are completely 
different and unrelated articles. The same is true with scores of 
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chemical products. The markets for nylon or cellophane may be 


booming while the markets for sulfuric acid and caustic soda may: be 
slow: 


Size in relation to profits of industrial corporations 


In discussiag size in relation to profits in American industry, it is 
usual to make a distinction betweeh the size of corporations and the 
size of individual manufacturing plants. For present purposes, how- 
ever, it seems uanecessary to examine the subject from this. point 
of view because practically all large-scale corporations have many 
individual plants scattered across the country engaged in various 
stages of production, from the raw materials to the finished produets. 
Therefore, the subject will be examined from the point of view of 
corporate size alone and not from that of the size of individual plants. 

A simple test has been used here, namely, the percentage of profit 
to capital and surplus for various sizes of companies in the same 
industries. In the table below there is shown the relation of profits 
to the size of companies before and after taxes in 1949 and 1950 in the 
steel, oil, meat-packing, and chemical industries. 


Relation of profits to size of companies in 1949 and 1950 


1949 1950 
Percent profit Percent profit 
to capital | to capital 
Averant Average and surplus Average Average and surplus 
total capital “ae total capital (-——— 
assets and surplus Before! After assets and surplus Before! After 
inc me income income income 
taxes | taxes taxes | taxes 
Steel companies 
8 large _._...___.__._| $736, 486, 754 $428, 300,008, 23.4 13.4 $837, 882, 918 $466, 554,616, 34.7 16.8 
6 medium ; ; 94,688,575, 65, 409, 710 10. 6 6.5, 109,829,673 72,151,836, 25.6 12 
10 small (integ srated) 23, 298,485 15, 336, 299 26. 2 15.4 23, 894,162) 21, 086, 652 28. 1 5. 1 
Oil companies: 
LL _ eS ee 1, 350, 224, 766 866, 089, 814 16. 9 13. 0 1, 458, 904, 670 946, 469, 250 21.4 14.9 
9small (integrated)... 46,144,960 31,532,423 19.8 14.8) 69,315,921, 44,404,727, 22.7) 15.3 
Meat packers: 
ee FE ee 287, 785, 464) 153, 505, 961 7.8 4.5 294,856,565 163, 696, 799 10.4 6.4 
7 medium . . 28, 883,788 18, 138, 074 8.5 3.7 32,135,805 18,910, 765 12.7 6.9 
Chemical companies: 
5 large 584, 332, 062 376, 635, 837 32.3 20.4, 675,799, 782, 437, 821,328 44.5 24.7 
medium eae 80,781,539 53,373, 054 13.3 8.0 91,489,548 59,955, 245 22. 9 12.3 


Source: Moody’s Industrials. 


The above table would be even more convincing if space permitted 
the reproduction of the financial record of each of the large, medium, 
and small companies in the four industries represented by the summary 
table. 

This company-by-company detail would indicate, to those familiar 
with the industries under review, that the companies were not selected 
to prove a point. Practically all companies with comparable degrees 
of integration for which financial records are available in each size 
group were included in the basic tables. 

The summary table indicates that in the steel industry in 1949 the 
small but integrated steel companies had slightly better earnings 
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before taxes than the large companies and were far ahead of the 
medium-sized companies. In 1950, however, the large companies led 
the list in the steel industry. 

Among the oil companies the very large and the very small, both 
integrated, were not far apart in their earnings, either before or after 
taxes. In meat packing the medium-sized companies had better 
earnings, but in the chemical industry the large companies were far 
ahead of the small ones with respect to earnings in both years. 

The remarkable difference in size among the classes of companies 
listed should be noted. The 8 largest steel companies had average 
assets of more than $736,000.000 eac +h, whereas the 10 small integrated 
companies averaged about $2 3,000,000 assets. In spite of this great 
difference in size, the earning records were re peowrconng close. Among 
the oil companies, the 10 largest averaged $1,350,{ 100,000 in assets 
and the 9 small integrated companies about $46,000,000, vet the 
profits on capital and surplus were almost the same for the two size 
groups; in the case of meat packers, the 4 largest companies were 
approximately 10 times the average size of the 7 medium ones, yet 
earnings were about the same; in chemicals, the 5 largest companies 
averaged about 7 times the size of the 7 mediums and the profits of 
the big sidiiplinies were quite high by any standards. 


EXAMPLES OF CONCENTRATION 


The chemical industry, electrical products, farm machinery, and 
steel products have been selected for illustration of the degree of 
concentration of production in a few large companies. An attempt 
has been made to compare conc entration ratios for related products 
as shown in the Sawver report to the Subcommittee on the Study of 
Monopoly Power (Celler committee) of the House Judiciary Commit- 
tee for the year 1947 with the TNEC report for 1937. As indicated 
earlier, the product classifications in the Sawyer report are usually 
much broader than those in the TNEC monograph. Therefore, 
direct comparisons of concentration ratios present some difficulty. 


Chemicals and related products 


The attached table shows concentration ratios for selec cte “1 chemical 
products as published in TNEC Monograph 27 for the year 1937 and 
for a few large classifications as published in the Sawyer report to the 
Celler committee for the vear 1947. 

Most of the classifications of chemical products in the Sawyer 
report are too broad to show significant concentration ratios for the 
big companies. The percentage ratios are diluted, so to-speak, by 
the breadth of the product classifications. 

The TNEC concentration ratios, on the other hand, are usually for 
specific heativdl products. For the products listed in the summary 
table the ratios for the four companies are quite high—ranging around 
80 to 90 percent for many products. 
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Concentratéon in chemicals and related products 








Commerce, 1947 1937 


__ RT ps > 


j 





TNEC 

percent 
Census | produced 
valueof | by4 


| Percent 
Product produced 
Total value of; by 4 











Orzanie chemicals, not elsewhere classified. ...........- | 1, 445, 210, 000 

Chemical predicts, not elsewhere classifed__.........._} 393 242, 000 

Chemical pred icts: 
Acetates: Butyl_..-..--- ; di scrcinennaigioctclonpane mapas paniiaicsis ks 

Acids: | 

| 


| Shipments | — product | largest 
} com- 
| | panies panies 
sence — ~ } ~——- 
Inorganic chemicals, not elsewhere classified... .......- | $872 645.000 | 32. Miwibddedbdbaemddausiied 


Fatty Ns iat ints Bindi nk tnelcnnc emt teremmsunt 68, 094, 000 Oa Dhaka thebeats 
Acetic ances te inn Rise eee Bice See Coes een } 16,117, 590 73.4 
Borie (boracic) bib bie wigs es Rl ti ck sbapiasigtiatis Hida bes --| 1,545,304 100.0 
Chromic. a drone : SeOucadedcus wane en ene nnn e-~|-e------ =~] 1, 200, 447 100.9 


Citric ewes wanceceeniteaninfoetestesenndees L aBsished 4, 118. 513 
Hyd-ochloric mrde from: 


Chlorine salt bhp paletd ein ele Pannen et Seadiean Dh. sah aki aka 3, 048, 182 86.3 
Chlorine and byproduct, and other.._......}.............- bigpdas donde | 939, 792 85. 5 
Nitric AS heey 5 iidtitdecetsext ‘aare §1.3 
Oxalic pub blaine ebdadh lade saudeiue oc ia iemeinbeh hab | 1,086,878 109.0 
Stearic : eer jill a tee RT | siege | 3,656, 422 64.9 
Sulfuric: | 
Chamber process cnicigap tone tila i igloeibaiaie ae -a--| 18, 547, 286 60.6 
Contact process . oseuseutes i a 25. 650, 589 66.7 
Tartarie Scoels sa artnsl Asiabe osm gl 100.0 
Alcohols: Methyl, synthetic SIRE SSE ee 2a 8, 619, 238 100.0 
Ammonia, anhydrous | 2 7, 787, 636 89.5 
Calcium earbids 9, 842, 378 | 100. 0 
Carbon black ..-..-. — amas 73, 592, 000 i 78.3 etiutiatiad é ed ie 
Chlorides: Salt 15, 056, 060 $0.5 |... : Pt c 
Chromites ard bichromates, sodium iewecndast | CRE Ges 100.0 
Coal-tar predicts: 
Cyclic (coal-tar) crudes : . Bewal 60, 639, 000 90.6 29, 471, 000 95. 6 . 
Finished nce Be eet aka a Rs Ce 91, 133. 371 62.7 
Intermediates = eae RAfeeedaecds 37, 140, 000 67.9 3 
Glycerin, dynamite grade-_...........-....- dip vip- p04 bake < Sntintinsll takiwkendbed 7, 522, 699 91.0 q 
Sodium hvd oxid* (caustic seda): ; 
Flectrolytic process sich she. Kite Le S Sadak | 14, 127,006 | 58.7 


Lime-sod i satis tietibinss chinese iiaied : ‘ hoe S-pigey'= | 17,891, 000 (*) 
Plastic materials on on eee wceneccensneee-- ---- 483, 461, 000 We Tis cchacdicds | fib clyesadhidicite 

Coal-tar resins, derived from phenol and/or | | 

DO nnnassdh nienacnecontneniaahambnaienmmaniehiiennetdiieaatnelaadaetecde’t . Me 78.7 
Sulfates: j | ; 
A IIE. ... ncn capadcevingnese—aeetbiaescniiel leicoeunpepwenesntmns Lsebipivnecepie | 8,959, 000 81.8 } 
Copper TN WENN UOED -cccccuunccouankeuuNeuucdan loweconsddcuceue Fig anenenakeb eatiah | 3, 883, 000 82.4 : 
Vitreous enamels (frit - epiatitin dancin asontelntunas winbesesiend tpn: abe | 6, 826, 215 88.7 

Compressed and liquefied gases _...............-.. } 93, 489, 000 | 82.6 | 
CSeateth GigktGs. SNES CP ANG WO0") oo occncncdlecunedneuccicccclooanpacedn 65. 
Chlorine on bom in'n stpbiclntiipina sixth eid dengan Rinses Den orideedel Riles Lali 10, 468. 000 | 59. 
Hydrogen__-- tninepare jini redeicondeipmil-getcetindanete ince oiielaabmiale A tshadhas Denton tieiln Sil 1, 848, 529 
EXVOTOCRTOR Gees: OOP FRG. sake ee cen ec a diane bees | 19,166, 420 2 
Oxygen shen awim cibni die wielpemraiiinnhlpleilciaiheld Mikdodi tn illite Ring beta | 26, 072, 822 91. ‘ 
Soap and glycerin iiletidoi st Goines cabanas scemicamlintasaieaieiie 1, 085, 789, 000 CO ct ae a cacdans ; 
ee ME ENED: «2, actos sonmecsiasiuicentacid 208, 560. 000 | 70. 1 
EINE ORE ... cian dene nnncinn ~eanaioneGucieguanineienelemel 35, 729, 000 SR Incetecatsunad we ae i 
Drugs and medicines: | ; 
Medicinal chemicals. --........................ 201, 761,000 | GS  Sincictinesiiies 
Sold to or prescribed by physicians: } i | | 
Biological products for human use: | | | 


& 
4 
8 
> 
8 
= 
sn 
Zz 
; 


se 








Antitoxins inaceécanenebietimmininieedtapa pis ned 2, 568, 351 4.2 q 
VOCCIING..... eccccascnsstinscuscasestlacevudioceidbiiad aneebakeelt - “re 76.6 
Other: | : 
Gland products: | 3 
7k TIMING . Wats cebeeba dig Paid cl, acd aie 5, 311, 315 4.7 4 
inteinl Gun ko ee cee ae | 8,954,555 79.7 : 
Synthetic chemical medicinals._.._|..............j.......... | 7,922, 542 76. 1 i 
Vitamin products: | ‘ 
Be ies OF atin ens bce octaddaa tbc catia | 3,290,478 82.5 ; 
IGE CR iiccip ts dnesanidintnsie skein cckite sh ccusdactes 9, 823, 530 91.4 ¢ 
! Calculated on the basis of the percentages for 4 companies, : 
2 Includes productio om ammonia liquor. | 


3 Withheld to avoid disclosing operations of remaining companies. 
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Concentration in chemicals and related products—Continued 


Commerce, 1947 1937 


Percent T'NEC 
Product produced . percent 
Total value of| by 4 Census | produced 
shipments largest value of by 4 
com- product largest 
panies com- 
panies 
Paints, pigments and varnishes: 
Inorganic color pigments _- $269, 970, 000 63.6 
Paints and varnishes... ___..........2.- 1, 248, 841, 000 27.3 
Dry colors and pigments: 
Chemical pigments: 
Chrome yellows and oranges, C. P $4, 056, 940 72.0 
Lithopone ; 413, 760, 312 04.6 
Zinc oxides s 415,316,173 87 3 
Paints: 
White lead in oi! (Chinese white and zinc 
white) __ = 14, 151, 510 90. 6 
Synthetic fibers__ ‘ apc 705, 271, 000 78.4 ws 
Rayon yarns by denier: 
100 (88-112) le tueaislbe ds ‘ . 44, 996, 312 79.4 
150 (138-162) 106, 456, 356 72.9 
300 (250-374) _._. ‘ — 13, 295, 450 72 4 


4 Includes interplant transfer. 


Source: Sawyer report to Celler committee, 1949, TN EC Monograph No. 27 and Census of Manufactures. 


In the few cases in which the Sawyer report covers a restricted 
line of products, the ratios in 1947 were also high. For example, 
carbon black shows 78 percent concentration for four companies in 
1947, salt 80 percent, and crude coal tar products about 91 percent. 

The sample table of chemical products covers a sufficient number 
of important items to justify the conclusion that a few companies 
control the bulk of the production of a large part of the chemical 
industry. It is of some importance to note, however, that the same 
four companies rarely dominate a long list of particular products. 
Dominant members of particular lines vary from product to product. 

The chemical industry is a good illustration of what has been 
called “conglomerate integration.”” Most of the companies produce 
hundreds of chemical products which may be grouped in a score or 
more of “lines”? such as heavy chemicals, ‘‘organies,’’ plastics, and 
numerous cross varieties and derivatives. 


Electrical products 


There are two large companies producing full lines of electrical 
products, General Electric and W estinghouse, and a score or more of 
smaller companies producing a limited number of lines and specializing 
in some of them. As a result, although the two big companies are 
dominant in the electrical field, they may not be dominant in the 
production of particular products. For example, the two big com- 
panies are large producers of such things as electric fans, household 
refrigerators, washing machines, and electric irons, yet there are so 
many other companies producing these products that the Big Two 
may not have a dominant percentage position, In many other 
produc ts the two large companies may produce the bulk of the output. 
This is especially true with respect to heavy and complicated electrical 
machinery. 
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The TNEC report on concentration for the census year 1937 covers 
scores of electrical products, but the Sawyer report covering the year 
1947 reports on only a few large classes. 

A brief summary table of concentration in the electrical industry 
prepared from the TNEC and Sawyer reports is shown here. 


Product | 





Storage batteries 


Storage batteries, motor-vehicle_._............-....--]|_. 


Primary hatteries (d-y and wet) - 
Electrical control apparatus . 

Ind istrial magnetic control: 
For alternating-cnrrent motors. - 


For direct current motors. _------- Seciswseucee < 


Other control apparatus 
Household apparatus and appliances: 
Cotfee-makers, lass 
Fintirons, stand ird, under ! 
Mivers and whippers.- 
Toasters: 
Automatic em 
Nonautomatic-_- . .. 
Vacuum cleaners a adh wihoe dn arene 
Floor cleaners... ...... a a arn ee i 
Eloetrical appliances - ol a i rc ae ae 
Ignition apparatus: | 
Coils 
Spark plugs_- 
Distributors 
Insulated wire and cable | 
Appliance and extension cords, with attachments. 
Asbestos-insulated . ._......- Kqopiccmsiccae 
Cotton-insulnted 
lgnition-erble sets or wire assemblies for internal | 
combustion . 
Paper-insulated 
Rubher-insulated 
Lighting and power circuit, braided __._- ; 
Telephone , an \cabeice ae 
Electric lamps 
Lamps, ine: andescent-filament: 
Large tungsten , 
Miniature tungsten: 
Christmas-tree, 
Motor-vehicle 
Lightning arresters and choke coils (excluding radio 
and telephone) 
Meters, w saeaer, alternating-current _ _- 
Motors and generators 
Motors (excluding railway and vehicle), stationary: 
1$9-1 horsepower: 
Capacitor type 
Solit-phase 
Universal _- 
1-200-horsepower, 
Generators: 
Alternating-current - - ‘ 
Direct-current, not including arc-welding sets 
Other generating apparatus and parts___- Btdie aoe 
Telephone and telegraph equipment. __............-- i 
Transformers 
Distribution, 44-500-kilovolt 
Power 501-kilovolt and over_. 
Welding apparatus 
Arc-welding electrodes, covered __ _- 
Direct-current arc-welding apparatus, 
NG Ao owe 
Wiring devices and supplies 
Attachment plugs and caps 
Brass shell sockets (standard 


5 mx yunds. 


flashlight, etc_-__. 


alternating-current polyphase 


~ motor- 


Concentration in electrical products 











Commerce 1947 1937 
Percentage Pee 
| Total value of en Total valve | valve of 
shipments 4 largest| 0! Products | nrod- cts 
rs ow iby 4 largest 
\companies| | companies 
| | 
$297, 654, 000 | a ae 
Geen mS: $60,715, 206 | 68.0 
85, 045, 000 | MM fe : 
628, 283, 000 | GO bs soccer is tee 
chia Sie |__.---e---] 16, 738,628 | 733 
i Haine nae 5, 818, 947 | 94.7 
Sette eghbesweTes 20, 137, 260 72.5 
Se onae }......-..--| 2,248, €57 81.0 
asd en Fok |... wicca Seen S 84.7 
Ba oat a Jemanacenene} % 50m 50 85.9 
| 
ieee re 4, 269, 799 () 
as i % 2, 052, 206 41.9 
160, 184, 000 Gt... ee ae ee 
LL 4-.----.--.-} 33,014, 917 49.6 
331, 079, 000 RE nee ew 2 eee 
a a a a 7, 970, 295 79.5 
see __..| 22, 507, 352 (t) 
pb Sises Sess __-.-| 10, 488, 500 °) 
ee SRB seks | 4,985, 407 88. 5 
RES REE | 6,529, 516 34.8 
Burs TR Rab gah bene Spee 22, 680, 226 | 63.2 
a ee ns ae 13, 389, 216 0) 
pabaieledsds Bae eee 33, 420, 257 81.3 
en a as eee 46, 991, 147 52.1 
TRAECOT 9, 562, 399 89.7 
203, 248, 000 ee ne Rs PO 
fa RE A ts | 59,140,140) (1) 
} ; 
siastegs wss-a----| 5,961,389 | 93.8 
| 8, 822, 490 (1) 
» : . 5, 926, 034 | 98.7 
2 TERR: 21, 249, 268 | 100.0 
1, 007, 186, 000 Ret. Rs 
: j E | 14,538,967 | 84.1 
See ar ead ee 23, 964, 162 | 75.5 
Pere oe wie 4, 489, 139 | 91.6 
be secrete mie aaa |} 40,392, 466 | 67.3 
Ppeke s ‘ | 2.301, 366 | 81.2 
e i : 3, 237, 644 (1) 
: | 72,019, 323 | 75.1 
689, 182, 000 95.7 | 115, 882, 648 | (4) 
} 
attic RG tse 45,383,000 | 87.8 
pti aca a SSG ee | 22, 469, 829 | 95.0 
103, 712, 000 45.6 |__- Ba ay aes 
; Sor urt Pa as | 9,687, 721 | 89.9 
aie: os | ei 79.2 
378, 099, 000 SEO ioe nk oe Be 
eee suessusssaef SO 66.0 
ssoeahe aa 4, 939, 037 76.1 
: , _.| 9, 470, 688 | 69.3 


Snap switches, all types and sizes 


See footnotes at end of table, p. 45, 
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Concentration in electrical products—Continued 





Commerce 1947 1937 
| pescuntues 
{ 
Product oor | of total 
Total value of | | Total value! valve of 


shij ments \by'4 ioepaat of products | products 


by 4 larges 
com panies 


Wiring supplies, pole-line hardware..............-.__]----...... eae 5 
Electrical measuring instruments._.............._.__- $153, 380, 000 60.9 
Radios and related products___...............-...-... 

Radio apparatus ard phonographs: 
Receiving sets for automobiles general use: Fac- 
tory price not over $25 


‘ae panies 








a A a 38, 303, 872 67.1 
Receiving sets for home ard general use, complete 
extension beyond stand.ird broadcast (socket- 
power-operated): 
Copier Wa pare Wek Oter OE8 os bw on sc ccc | ghetto oil 30, 053, 486 68.7 


Over $45 but not over $65.................__- 
Tubes, receiving: 
Initial equipment: 


17, 166, 137 | 
| 
} 
Alternating current, glass. _..............]_-  ieddltceccaelie saccsoel 90,000, Oe 7A 








.3 
Alternating current, metal._.......____- e% 3, 772,090 | 06.7 
Replacement, alternating current, glass and | | 
metal ‘ ; psiihittacebeantiensttatdishiccabtiniisebiil } 11,301, 880 | 91.2 
Mechanical refrigerators, compression type, electric, | 
domestic (househo!d): | 
Ce er Cee WON 5 a vans rrce re cerilss re sass accesecd 84,458, 077 { 69.2 
an Gina teil oe iiadet namin snavehe | ‘dae eae 95, 985, 895 | 76.8 
Refrigeration machinery. - - - : a aciaicl WS Sink bites, slveceaeahie 
Refrigerating and ice-making machines, commercial | | 
and domestic: Systems for mechanical refrigerators | 
(complete without cabinets) iets decd cons ds sarang iecpice esta called Nee ht te eae al 11, 686, 201 | 95.4 
Taurdry ard dry-cleaning machinery --_------ ‘cares 94, 361, 009 | NE ea achive Raialighinaaeteineies 
Laurd:y equipment, domestic: | 
lroning machines, electric. .............-...-4.-.. eine hannah S casshibigae dee 6, 405, 219 52.8 
Washing machines, electric, stamdard size. ._.....|........-...-..|-..---.-- 53, 759, 751 53.0 


1 Withheld to avoid disclosing the operations of individual companies. 
2? Withheld to avoid disclosing the operations of the remaining companies. 
3 Not available. 


Source: Sawyer report to Celler committee, 1949, TNEC Monograph No. 27, and Census of Manufactures. 


As in the case of chemicals, the product classifications of electrical 
products in the Sawyer report for the year 1947 are so broad as to be 
rarely comparable with those in the TNEC report for 1937. Elec- 
trical control apparatus, for example, is aggregated into a total value 
of $628,000,000 in 1947 with a concentration ratio of 49 percent for 
four companies. In the more detailed classification of TNEC, the 
concentration ratios for the products listed usually run from 70 to 
90 percent. 

The statistics for vacuum cleaners are nearly comparable in the two 
reports. The ratio was 61 percent in the Sawyer revort for 1947 and 
about 70 percent in the TNEC report for 1937. Both reports also 
show high concentration in telephone and telegraph equipment; over 
95 percent was shown for the four largest companies in the 1947 report. 

Radios and related products show a low concentration of only 25.6 
percent in the Sawyer report, but many of the detailed items show a 
high concentration for 1937. 


Farm machinery 


Four companies or less produce about 85 percent of the important 
types of farm machinery sold in the United States. It is true the 
broad Census classification of “farm machinery’ valued at nearly 
$890,000,000 annually, according to the Sawyer report for the year 
1947, shows a low degree of concentration, namely 36 percent by four 
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companies. But this classification is so broad that it dilutes the con- 
centration ratios for many of the important implements and machines 
bought by the farmer. The TNEC report breaks the industry down 
into particular types of products, such as binders, cultivators, plows, 
mowing machines, etc. The production of all of these are highly con- 
centrated in the hands of a few companies. The attached summary 
table indicates the degree of concentration for some of these products. 

It will be seen from the table that in 1937 grain combines showed a 
concentration of 79 percent, whereas the concentration for ordinary 
binders could not bs shown because only two or three companies were 
represented. -Corn pickers had a concentration of 87.5 percent; 
cream separators, 86 percent; horsedrawn cultivators, 77 percent, and 
tractor-drawn about 89 percent. Grain drills showed about 91 per- 
cent produced by four companies; mowers 87.2 percent; moldboard 
plows about 86 percent; tractors, valued at over $890,000,000 in 1947, 
showed a ratio of 67.3 percent for four companies, ‘and in 1937 for 
various kinds showed a concentration ranging from about 85 to 100 
percent for four companies. 


Concentration in farm machinery 








| 
| Commerce 1947 TNEC 1937 
| 
| Percent- | Percent- 
Product | Total lage of total) Total — aan 
value of shipments! value of adeauee 
shipments by4largest| products ! D ; 
eomapanten! by 4 largest 
por companies 
Farm machinery (except tractors $888, 638, 000 36. 0 | we eal Seba. 
Binders } aed "@) (?) 
Combines : | sia _...--| $21, 278, 000 79.1 
Corn pickers. _..-...-.. akeeusi ek soeke Be wkd ble atis Eide .| 6,173,000 7. 5 
e ream separators _| 3,814,000 86. 0 
Cultivators, horse-drawn -| | 1,947,000 77.2 
Cultivators, tractor-drawn or mounted._.....-...}-- _..-.-| 10,933,000 88. 6 
Disk harrows, horse- or tractor-drawn j xs weusdh | 6 Cek, Oe 77.7 
Drills, grain, horse- or tractor-drawn ; _---.-----} 7,049,000 90.8 
Ensilage cutters (silage fillers), all types ail siesta PAs 2, 183, 000 73.8 
Mowers, horse- or tractor-drawn al i -|, 8,012,000 87.2 
Plows, moldboard, tractor-drawn, 2-bottom ___- bce _...| 8,436,000 85.7 
Tractors , : | $90, 841, 000 67,3 4c : 
Wheel ty pe “all purpose”: | 
Belt horsepower under 30 i 
Rubber tires : z ; : _| 55,116, 553 W”. 6 
Steel tires ‘ : eae sed chkecediu ---<e----| 54,365,317 92.0 
Belt horsepower, 30 and over, steel and 
rubber tires : = : 7 . 7, 818, 799 100.0 
Wheel type, other than ‘all purpose’: Belt | 
horsepower 30 and over, steel and rubber tires __| : --------| 15, 428,856 85.4 


! 


! Calculated on basis of the percentages for 4 companies except for tractors which are Census figures. 
2 Withheld to avoid disclosing operations of remaining companies. 


Source: Sawyer report to Celler committee, 1949, and TNEC Monograph No. 27 and Census of Manu- 
factures. 





The steel industry 

The over-all or average concentration in the steel industry is not a 
high percentage. According to the Sawyer report it was only 44.7 
percent for all steel works and rolling-mill products. However, this 
figure is diluted by the inclusion of hundreds of items of low concen- 
tration, whereas, according to the TNEC report, concentration was 
relatively. high in 1937 for most of the important steel products. 
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The difference in the two sets of figures comes about by the fact that, 
while there are 30 or 40 companies making hundreds of products 
included under “Steel works and rolling mills,” a half-dozen companies 
usually produce the bulk of a particular product. 

In the table below there is shown the percentage concentration of 
four companies for about 15 important steel products produced in 1937. 
As indicated above, the figures in the Sawyer report for 1947 are not 
broken down by products. 

The first item on the alphabetical list is concrete-reinforcing bars 
with a concentration of 58.6 percent for the four largest companies. 
This figure is relatively low as compared with other products and 
indicates that a considerable number of companies are making these 
bars. Asa matter of fact, the latest Directory of Tron and Steel Works 
shows that 24 companies were producing concrete-reinforcing bars 
as of January 1951. 


Concentration in the steel industry 


Commerce, 1947 1937 





| Percent- 
ev » - 
Percent age of 


ze of ™ 
Products ‘ oi Da Total value |total value 
Total value} total ship-| 5+ products | of prod- 


ofship- | mentsof4) “(made for | ucts by 4 








ments largest satin’ ,. eee 
com pan- wen) a. 
ies | 9 
Steel-works and rolling-mill products__.............--- () 44.7 
Finished hot-rolled products: | 
Sn aa a ; $36, 780, 673 58. 6 
Steel merchant bars: | 
Electric and crucible Sinise nhc see moe ree ; 4 51, 041, 000 54.7 
Open hearth and Bessemer _.............-. ; =e > 213, 098, 000 71.7 
Plates: | 
os 7 Sg OT: MAES ae . 133, 730, 749 72.3 
Universal bili enwllPileeae 34, 263, 912 79.0 
Rail joints and fastenings, tieplates, ete. _......|_....-.-. ee 23, 738, 000 68.6 
Sheets: | 
Black for tinning._............-- cSecirakien cae aaa 27, 342, 968 76.0 
Se sé me ited sSeiaiteebas ‘ 232, 443, 740 55.3 
Skelp . . ‘edaentaee dice aiieeiaiabae ~enanecan wile 26, 684, 541 82.2 
Strips, bands, flats,-etc.: 
Hot-rolled strips and flats for eold rolling - -..|.......-~-- hinateah tick 59, 903, 714 86. 0 
Other hoops, bands, and strips_............|...----.-- 52, 213, 360 74.6 
Structural shapes atetintecuntiael Susie ; (? 
Heavy ens = a pantingiantnl ‘ od 110, 873, 129 (3 
Light , SaeiRaienihaaiag an ee ‘ 34, 130, 777 67.9 
Ties, cotton____- ‘ enne awwadiere mihi onde 3, 329, 293 | 100. 0 
Semifinished rolled products: Blooms, billets and | 
ee on oe ccdbenin soci ibaennsd | 77, 121, 815 76. 5 
Steel ingots - - unto ‘ 8, 734, 11 60.8 


1 Not available. 
2 Includes interplant transfers. 
8’ Withheld to avoid disclosing individual company operations. 


Source: Sawyer report to Celler committee, 1949, TN EC Monograph No. 27 and Census of Manufactures. 


Steel plates showed a concentration of 72 percent for the sheared 
variety and 79 percent for universal plates. Black sheets for tinaing 
had a concentration of 76 percent. Skelp (flat strips for drawing into 
pipes and tubes) had a percentage concentration of 82 percent. Hot- 
rolled strips had 86 percent; and semifinished products, such as blooms, 
billets, and slabs showed a concentration ratio of 76.5 percent by four 
companies. 
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Concentration of steel capacities in 1951.—The foregoing. discussion 
of concentration of production in the hands of a few large companies, 
with supporting statistical tables, was based on. the value of the prod- 
ucts as distinct from the quantity or volume of production. 

Another basis for showing the concentration of control by the big 
companies would be the productive capacities for particular products 
reported on an annual basis. Unfortunately such capacity figures are 
rarely available in published form for individual companies. An excep- 
tion to this rule is found in the Directory of Iron and Steel Works of 
the United States and Canada, published by the Steel Institute. This 
directory is revised and issued at infrequent intervals. The latest 
edition was published in 1951. In addition to describing and locating 
the physical plants and properties of the various steel companies, the 
directory has extensive tables showing the capacity for producing 
important steel products by each of the companies listed in the 
directory. 

A summary table of steel capacities as of January 1951 for about 
25 products is shown.below. 
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In the summary table the total annual capacity as of January 1951 
for the steel industry in the United States is shown for each of the 
products listed. The percentage columns represent the percent of 
total capacity for each of the products by each of the 12 steel companies 
listed. The last three columns show the percentage capacity for each 
product of 4, 8 and 12 companies. 

It will be seen from the table that the percentage position of a 
particular company may be highly variable depending upon the prod- 
ucts. United States Steel Corp., for example, has about 36 percent of 
the capacity for pig iron and 32 percent for steel ingots, but 61 percent 
of the national capacity for steel rails. At the other extreme its capac- 
ity for cold-finished bars is less than 2 percent of the national total 
and about 8.4 percent of cold-rolled strip. Among the smaller com- 
panies, Colorado Fuel & Iron Corp. has nearly 18 percent of the 
national capacity for steel rails but the company is not listed as an 
important producer of many other steel products. 

The capacity for the four largest companies is also quite variable. 
For structural shapes the four companies have a capacity of 84.4 per- 
cent of the national total but less than 16 percent for cold-rolled strip. 


The concentration of productive facilities, 1947 


Percentage of total capital assets 
Net capital 6 an 











Product ap ne | Com- | Com- | Corr- | Com- | 4 com- 
sndusitry | pany | pany | paay | pany | panies 
Aa! oe B Be RES or less 
Primary steel : $3, 289,290,000 | 28.6 13.4) 7.2] S38] 545 
Co»per smelting and refining __. aa epeianta | 754, 858, 000 | 46.8 26.7 15.0 | 6.1 | 4.6 
Aluminum bBaad whe enka 380, 500, 000 55.0 | 30.0 15.0 j.... .| 1100.0 
Tin cans and other tinware__. oiaitne 255, 653, 000 65.2 | 36.9} 3.2 | 1.1 06.4 
Electrical machinery -| 1,024,472,000; 15.8 13.0; 12.9] 5.8 | 47.5 
Agricultural machinery. ‘ | 454,865,000 | 45.3) I1L5 9.8 8.8 | 75.4 
Office and store machines and devices : aan 233,147 | 42.0) 143 13.2 | 4.8 74.3 
Motor vehicles | 1, 766, 900, 000 40.9} 21.9 5.9 lk Sai 168.7 
Aircraft and parts 214,890,000} 13.6| 118 9.8 88! 44.0 
Industrial chemicals 1, 583, 632,000 | 21.5} 150); 90) 63) 518 
Drugs and medicines - - 295,149.000! 8&4! 8&1 7.1 65] 30.0 
Meat produc ts 467, 006, 000 i 28.8 | 25.9 9.3 | 4.3 69.3 
Canning and preserv ing. 304,919,900 | 10.7/) 10.7} 10.6] 7.4 39.4 
Grain-mill products 247,115,000 | 15.6) 7.9 6.7] 6.1 36.3 
Bread and other products (excluding biscuits, | | 
crackers, and pretzels) - ; 7 246, 850, 000 | 13.0 | 7.0 5.4 | 5.2 30. 6 
Biscuits and crackers 118, 745, 900 44.3; 10.7); ©.7 3.7 71.4 
Dairy products 418,022,000} 27.5) 21.4 69! 3.8 9.6 
Distilled liquors 2 1,090,000,0°0 | 29.0; 243) 19.1) 12.2 84.6 
Rubber tires and tubes 401,953,000 | 27.8 22.1 20.4; 18.0 88,3 
Cigarettes ; 89,821,000 | 36.6 | 27.8 13.2] 16.2 87.8 
Woolen and worsted goods 164, 967,00 | 16.7 | 6.8 4.6 2.2 30.3 
Carpets and rugs 61,000,000 | 24.1 12.7} 121} 90 57.9 
Linoleum 71, C00, 000 57.9] 229) 113 1.5 93.6 
Footwear 80,024,900 | 23.6 | 16.0 3.8 | 3.4 16.8 
Glass and glassware ; 332,217,000 | 249] 22{/ 8&3] 48 62.2 
Plumbing equipment and suoplies : 124, 219, 000 33. 2 31.7 | 6.4 | 3.0 74.3 


13 companies 

? Computed on the basis of total assets. 

Source: Report of the Federal Trade Commission on the concentration of productive facilities, 1417, total 
manufacturing and 26 selected industries. 


Concentration of productive facilities 


The Federal Trade Commission has published a report on the 
concentration of productive facilities in 26 selected manufacturing 
industries, covering the year 1947. The measure of concentration in 
this report is the net capital assets of the various companies reporting. 
As used in the report, “capital assets consist of land, buildings, and 
equipment which are physical, tangible items.’”’ The printed report 
shows percentages of concentration of capital assets by the largest 
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companies in each of the industries covered, but a mimeographed 
supplement shows the same information in terms of dollars. 

n the attached summary table the total net capital assets for each 
of the 26 industries covered in the Commission’s report and the 
percentages of this total of each of the four largest companies are 
shown (companies A, B, C, and D). The last column in the table is 
the percentage of assets owned by the four largest companies. 

The first item on the list is primary steel in which the net capital 
assets for the entire industry are listed at nearly $3,290,000,000. Of 
this amount company A, the United States Steel Corp., had 28.6 

srcent. Company B, Bethlehem Steel, had 13.4 percent. The four 
Sa steel companies had a total of 54.5 percent of the industry’s 
capital assets. 

n copper smelting, the four largest companies had about 95 percent 
of the assets and in aluminum three companies had 100 percent. 
Agricultural machinery had a concentration of capital assets of 75.4 
percent for four companies. Meat products for four companies had 
69.3 percent. Distilled liquors about 85 percent for four companies. 
Rubber tires, 88 percent; cigarettes, 88 percent; and linoleum, 93.6 
percent. 

Some industries, by the capital assets test, showed a lower con- 
centration percentage for four companies than is ordinarily considered 
normal for the industry based on important products. Electric 
machinery had a percentage of 47.5 percent for four companies based 
upon capital assets; drugs and medicines only 30 percent; woolen and 
worsted, 30 percent. Footwear had about 47 percent and glass and 
glassware, 62 percent. It is known, however, that for many im- 
portant glass products, such as plate glass and window glass, the 
concentration of production by four companies is about 100 percent. 
A reference to other concentration percentages by products shown 
elsewhere in this report will show similar discrepancies between the 
high concentration by important products and some relatively low 
concentration based on capital assets. 


EXAMPLES OF INTEGRATION 
Standard Oil 


The Standard Oil Co. (New Jersey) is an outstanding example 
of vertical and horizontal integration. To begin with, the company 
is big enough to compass the world in its oil operations. It had total 
assets of about $4,707,000,000 at the beginning of 1952. Of this 
amount, the stockholders’ equity was over $2,866,000,000. Its gross 
income (sales, etc.) was about $3,863,000,000 in 1951 and its net 
income before income taxes was about $853,500,000 (after deductions 
of income applicable to minority interests in affiliated companies). 
Income taxes were estimated at $325,000,000 in 1951, leaving a net 
income after taxes of $528,461 ,000. 

These figures are relatively meaningless without comparison. The 
size of Standard Oil of New Jersey takes on more significance when it 
is realized that a company with assets of $4,707,000,000 is equivalent 
to 47 $100,000,000 corporations and to 94 companies of $50,000,000 
each. Ordinarily a $50,000,000 corporation is considered big, but 
94 times this figure is colossal. A gross income of about $3,863 ,000,000 
outstrips the income of most of the governments of the world before 
the war inflation and exceeds by about a billion dollars the average 
annual revenue of the United States in the 5 years ending in 1935. 
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Additional indication of the size of the Standard Oil Co. (New 
Jersey) is shown by the quantity of petroleum and petroleum products 
handled by the company. In 1951, for example, the total crude oil 
produced by the company was nearly 610,000,000 barrels, or about 
15.5 percent of the world total (except Russia and its European 
satellites). Refinery runs were about 659,500,000 barrels. Refinery 
runs were about 17.0 percent of the total for the world not including 
Russia and its European satellities. Further details of production and 
sales of crude and refined products by Standard for 1950 and 1951 are 
shown in the table below. 


Operating summary of Standard Oil Co. (New Jersey), 1950 and 1961} 


Barrels annually 

















1951 1950 
Gross ? crude-oil production 

Consolidated: | i 
United States -| 144, 540, 000 
Other Western Hemisphere : } 302, 220, 000 
Total consolidated 446, 760, 000 
Nonconsolidated: Eastern Hemisphere : ve : 62, 780, 000 
Total gross crude oil _..| 609,185,000 | 509, 540, 000 
Percentage of world total 5 ‘ i 15.5 | 14.7 
= ——S———==[_ »=L—LLLSEEEeaEE 

Refinery runs of crude oil: } | 

Consolidated: | | 
United States ‘ ; .....| 278,495,000 | 249, 660, 000 
Other Western Hemisphere -| 302, 950, 000 281, 000, 000 
Total consolidated ; ‘ | 58h, 445,000 | 530,710,000 
Nonconsolidated: Eastern Hemisphere. 78, 110, 000 | 52, 195, 000 
Total refinery runs ; ee : ae aa 650, 55 5, 000 582, 905, 000 
Percentage of world total 3 ; ' 17.0 17.0 

Product sales: 4 | 
Consolidated: Western Hemisphere ny cds tivathes di aticw bd ocloall 4 eee 544, 580, 000 
Nonconsolidated: Eastern Hemisphere Biogen Ee da aes a -| 153, 665,000 | 127, 750, 000 
Total products sales ; $asdacin nwpuwnnnissadege-at 765, 040, 000 | 672, 330, 000 





1 Operating data for companies owned 50 percent or less are limited to Jersey’s share only. 

2 Includes basic royalties and oil payments due others on affiliate’s share of production, but does not in- 
clude operating partner's share. 

3 Not including Russia and its European satellites. 

¢ Includes sales to foreign nonconsolidated companies. 


Source: 1950 and 1951 annual report of Standard Oil Co. (New Jersey), also the Lamp, March 1952. 


The table shows that the bulk of the production of crude oil by 
Standard Oil of New Jersey is outside the United States. In 1950 
slightly less than 145,000,000 barrels of crude oil were produced by 
the company in the United States as compared with the company total 
of about 510,000,000 barreis. The total in 1951 was nearly 610,000,000 
barrels. Crude production by areas is not available for 1951. Atten- 
tion is called to the fact that the operating data includes only the 
company’s share of the products of companies in which ownership is 
50 percent or less. For example, the Eastern Hemisphere figure for 
crude oil represents only 30 percent of the production of the Arabian 
American Oil Co. and less than 12 percent of the production of the 
Iraq Petroleum Co. based on the percentage of ownership in these 
companies by Standard of Jersey. 

With respect to refinery runs of crude oil by Standard of New 
Jersey, out of a total of about 660,000,000 barrels for 1951 about 
280,000,000 barrels were the runs to refineries in the United States 
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and most of the remainder represents operations of refineries in 
other parts of the Western Hemisphere. 

As to sales, the bulk of the sales of petroleum products of the 
company were made in the Western Hemisphere 

Transportation. Networks of pipelines and ocean-tanker routes are 
required to transport the crude oil to the refineries and to distribute 
the products from the refineries to the sales outlets. The following 
table summarizes these transportation facilities. 


Transportation facilities of the Standard Oil Co. (New Jersey 


PIPELINES! 


Approximate 


Trunk lines annual 
(miles) capacity 
(barrels 
Domestic ! 2 12,200 | 3718, 685, 000 
Other Western Hemisphere 2 355 
Saudi Arabia (30 percent interest) 1,068 | 4109. 500,000 
Total 15, 702 


MARINE TRANSPORTATION (MAY 1, 1950) 


Number of | Deadweight 


tankers ; tons 

Owned tankers: 
United States = 52 S04, 446 
Panamanian 31 433, 300 
Canadian ‘ 25 176, 886 
Venezuelan ‘ ‘ : 14 53, 479 
Other uv 12, 160 
Total owned. . 131 1, 570, 271 
Chartered ocean vessels , ‘ ae 55 996, 534 
We ddicaiocas 186 | 2, 566, 805 


! Includes pipelines in which Standard has a minority interest. 
2 On basis of 365 days at 1,969,000 barrels daily (Moody’s 1950). 
3 1949. 
#1951. 


Source: Moody’s Industrials. 


Pipelines: According to the table, Standard of New Jersey has 
nearly 16,000 miles of trunk pipelines, not including other thousands 
of miles of gathering lines. Of this amount more than 12,000 miles 
are in the United States, nearly 2,400 miles in the other Western 
Hemisphere countries, and more than a thousand miles of the 30- 
and 31-inch line in Saudi Arabia, of which Standard of New Jersey has 
a 30 percent interest. The approximate capacity of all trunk pipe- 
lines in which the company has an interest is in the neighborhood of 
a billion barrels annually. 

Marine transportation: According to the table, the company owns 
or has chartered 186 tankers, totaling about 2,567,000 deadweight 
tons. These tankers: are scattered under the flags of a number of 
countries, of which the United States and Panama are the most 
important. 

Standard Oil (New Jersey) chart-—In the attached chart there are 
shown the vertical and horizontal operations of the Standard Oil Co. 
(New Jersey) covering the major companies in various countries 
of the world. 
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It will be seen from the chart that an even dozen important com- 
panies are listed for the United States, beginning with the large operat-_ 
ing companies of Esso Standard, Humble, and Carter Oil Co. There 
are also pipelines, natural gas, shipping, and export companies repre- 
sented. Two companies are listed for Canada, about 15 companies 
for Latin America, about 18 for Europe and North Africa, and frac- 
tional interests in 2 very large oil companies in the Middle East. 

Examination of the chart from the point of view of “horizontal’’ 
integration of the parent company reveals that 13 subsidiary com- 
panies are engaged in the production of crude oil and 17 companies 
operate refineries. There is considerable overlapping in these two 
types of operations but some companies are represented in the refinery 
list only. For example, the big company, Esso Standard Oil, has no 
crude production facilities listed. Still other companies produce crude 
oil without the refineries. 

Twelve companies have pipeline and other land-transportation fa- 
cilities, some of which are of great importance. It will be recalled 
from an earlier chart that the company controls about 16,000 miles of 
pipelines with about a billion barrels annual capacity. 

Marine transportation, largely oil tankers, are represented on the 
chart by only 2 companies but this covers a heavy volume of business 
including 186 tankers, having a 2,566,805 deadweight ton capacity. 

The widest distribution of company operations is represented in 
the marketing column. No less than 34 companies are concerned with 
marketing, running all the way from the extensive operations of Esso 
Standard and Humble in the United States to local marketing organi- 
zations in each important country of the world. 

Most of the operations of Standard Oil of New Jersey can be ac- 
counted for in terms of vertical and horizontal operations within the 
fields of petroleum products. Unlike many other large companies in 
American industry, conglomerate integration is not of great imovor- 
tance. One exception to this rule is the Gilbert & Barker Manufac- 
turing Co., which is a Standard Oil subsidiary producing heating and 
related equipment. Some chemical produc ts are also marketed by 
various companies but these are likely to be derived from petroleum. 


United States: Steel Corp. 

The United States Steel Corp. is one of the most highly integrated 
manufacturing companies in the country. In 1950 it had about 36 
percent of the total steel ingot capacity of the United States, about 
36 percent of the invested capital in the industry, and about 33 percent 
of the value of sales of steel products. 

The physical properties begin with almost a hundred iron ore mines, 
producing over 46,000,000 tons of ore in 1950 with the required com- 
plement of limestone, manganese ore, coal, oil, and natural gas. There 
are hundreds of coke ovens, scores of pig-iron blast furnaces and steel 
furnaces, and many steel-fubricating plants owned by the corporation 
scattered across the country. 

In addition to the steel works, the corporation is engaged in a 
number of other activities, including a very large production of cement. 
Its subsidiary, the Universal Atlas Cement Co., is the largest producer 
of cement in the United States with a capacity of nearly 40,000,000 
barrels annually. 





| 
| 
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Connecting all of these facilities are literally thousands of miles of 
railroads and scores of lake and ocean steamers with hundreds of 
barges and other means of water transportation. 

The financial record of the United States Steel Corp. is equally 
as impressive as its physical plants and properties. In 1950 the total 
assets of the corporation were about $2,830,000,000. Net sales and 
operating revenue were about $2,950,000,000. Net income, before 
Federal taxes, was about $455,000,000. After taxes, the amount was 
less than half this sum, namely, about $215,000,000. The percentage 
of profit before taxes on capital and surplus was 37 percent; after taxes, 
17.5 percent. 

Tron and steel plants of the corporation.—A summary of the capacities 
of the physical plants and properties of the United States Steel Corp. 
and its important subsidiaries is shown in the table below.’ 

In January 1951 the United States Steel Corp. had 80 blast furnaces 
for the production of pig iron at 16 different plants or locations. The 
total capacity of these furnaces was nearly 26,000,000 tons annually. 
This was 36 percent of the total pig-iron capacity of the country. On 
the same date the company had 341 steel furnaces at 18 different plants 
or locations, with a capacity of nearly 34,000,000 tons annually, which 
was about 32 percent of the national total of ingot capacity. 


United States Steel Corp. summary of coke, pig iron, and steel plants, 1951 


Number of 
Total 
capacity 


Plants or (net tons) 


Furnaces 





works 
United States Stee] Corp. (total) 
Coke ee ; 4 23, 686, 440 
Pig iron pee . e 16 80 25, 816, 200 
Steel ingots and castings ao a mY 18 341 33, 868, 700 
Finished hot-rolled steel products a a 28, 013, 220 
American Steel & Wire Co. 
Coke._.... ; : is 2 1, 318, 270 
Pig iron fi 3 f 1, 429, 400 
Steel ingots and castings ae 3 26 2, 068, 000 
Finished hot-rolled stee] products 2, 181, 640 
Columbia Steel Co. 
Steel ingots and castings ‘ oe 2 12 578, 400 
Finished hot-rolled steel products ; : 847, 020 
Vieneva Steel Co., Utah 
Coke 2 1, 212, 300 
Pig iron 2 4 1, 399, 200 
Steel ingots and castings l y 1, 440, 000 
Finished hot-rolled steel products 1, 595, 000 
National Tube Co. 
Coke i 1, 766, 750 
Pig iron 2 9 3, 098, 700 
Steel ingots : 2 21 3, 414, 000 
Finished hot-rolled steel products 2, 759, 800 
Tennessee Coal, Iron & R. R. Co 
Coke 1 2, 945, 550 
Pig iron a i ls declan ie a ainliccisoert stacaeton ans oan 2 9 2, 468, 500 
Steel ingots and castings : 2 24 2, 920, 000 
Finished hot-rolled stee! products 2 y 2, 954, 900 
United States Steel Co.: 
Coke 3 16, 443, 570 
Pig iron ae 7 52 17, 420, 400 
Steel ingots and castings S 249 23, 448, 300 
Finished hot-rolled steel products 4 17, 194, 860 
American Bridge Co.: Finished steel products, fabricated structural 
material, etc Ske 1 ‘ 360, 000 
Virginia Bridge Co.: Fabricated structural material, ete 3 120, 000 


Source: Directory of [ron and Steel Works, 1951 


? On December 31, 1951, 18 subsidiaries of United States Steel Cor». were merged into another subsidiary, 
the United States Steel Co. This is a matter of internal organization and does not affect the position of the 
corporation in the industry. 





5S DEVELOPMENT OF THE ANTITRUST LAWS 


It is important to note that the steel plants of the corporation are 
scattered well across the country from east to west and north to south. 
The Columbia Steel Co., for example, a west-coast subsidiary, has 12 
furnaces on tidewater in California, with a capacity of 578,000 tons. 
In Utah is the Geneva Steel Co. with nine furnaces and a steel capacit 
of 1,440,000 tons. In the South is the Tennessee Coal, Iron, & Rail. 
road Co., with 24 steel furnaces, with a capacity of 2,920,000 tons 
annually, and in the Northern Middle States are the plants of the 
operating subsidiary, United States Steel Co. (as distinct from the 
corporation), having no less than 249 steel furnaces scattered from 
Pittsburgh through Ohio to the C hicago area with a total capacity of 
about 23,500,000 tons of steel annually. 

Other subsidiaries of the Steel Corp. having widely scattered works 
are the American Steel & Wire Co., with 26 furnaces having a capacity 
of 2,000,000 tons annually, and the National Tube Co. with 21 furnaces 
and a capacity of 3,414,000 tons. 

In addition, most of the great steel works have their complement 
of rolling and finishing mills which add up to a capacity of nearly 
30,000,000 net tons per year for finished hot-rolled steel products 
alone. Other millions of tons would be accounted for in cold rolled 
and other forms of finished products, including tin plate, pipe of various 
kinds, wire, and nails and staples. 

Some strategic points.—In addition to the over-all size of the Steel 
Corp., both financially and in terms of physical plants, the company 
has a great advantage over its competitors in its ownership and 
control of a high percentage of the best iron ore in the United States. 
The Oliver Iron Mining Co., the principal mining subsidiary of the 
corporation, has about 20 ore mines in the Lake Superior region. 
These, on the average, account for about 45-percent of the iron ore 
mined in the United States and about 53 percent of the Lake Su- 
perior ore. In 1949, for example, the total ore mined in the United 
States was about 85,000,000 tons, of which 71,000,000 tons were in 
the Lake Superior district, and of this amount about 37,356,000 tons 
represented shipments of the Oliver Mining Co. of the U. S. Steel 
Corp. 

Of the total iron ore produced by the Oliver Co. about 33,242,000 
tons, or 89 percent, were used by the corporation. The remainder, 
about 4,114,000 tons, was sold to other companies.‘ 

With respect to iron-ore reserves, as distinct from some of the 
production statistics summarized above, the United States Steel 
Corp. owns a high percentage of the reserves in many areas. It is 
also developing high reserves of high-grade iron ore in Venezuela. 
A mountain of iron known as Cerro Bolivar has infinitely larger 
reserves of 60 percent ore or better. This source was estimated to 
have a potential output of about 13,000,000° tons per year by the 
late 1950’s. This would be equivalent to nearly 15 percent of the 
iron-ore requirements of the United States at the present high rate 
of production. 

* The Iron and Steel Industry, a report of the Subcommittee on the Study of Monopoly Power of the 


Committee of the Judiciary, House of Representatives, committee print, December 19, 1950, p. 26, 
§ See report on the iron and steel industry referred to above. 
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